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COURT OF APPEAL, IRELAND. 


Bkfoeb PALLES, C.B., F1TZGIBB0N AND HOLMES, L.JJ. 

25 th February , 1901. 


THE QUEEN v. LOCAL GOVERNMENT BOARD. 


(WEBSTER’S CASE.) 
(SAME v. SAME.) 
(LEARY’S CASE.) 


Palles, C.B . : — 

These are appeals from Orders of the Queen’s Bench Division, discharging- 
conditional orders for writs of certiorari to bring up certain Orders of the 
Local Government Board, whereby, in intended exercise of their powers under 
s. 115, s.-s. 18 of the Local Government Act, 1898, the salaries of the County 
Surveyor and Assistant Surveyors of the County Wexford were increased. 

The arguments of the Counsel for the Local Government Board in this 
Court and before the Queen’s Bench Division may be distributed under two 
heads : (1), they insisted that the determinations of the Board, as to the 
amounts of salary under this enactment, were not judicial acts, in respect of 
which writs of certiorari could go ; and (2), that, even if they were, the 
actual determinations made were within jurisdiction. 

The first head of argument again divided itself into two. It was insisted 
in the first place (and it is this which renders the decision of these Appeals 
important), that the Local Government Board was a Government adminis- 
trative department, created for administrative purposes only, and that 
having regard to this character, certiorari would not lie to bring up any of its 
determinations, although the words of the enactment creating the power or 
jurisdiction under which such determinations purported to be made might be 
such as, if used in respect of a body of a different character, would be construed 
as conferring a judicial power ; secondly, that even if, in respect of some of 
its determinations, certiorari might go against the Department, the words in 
s. 115, s.-s. 18, having regard to the scope of the entire Act, showed that 
determinations within that sub-section were not intended by Parliament to be 
judicial. 

The Queen’s Bench Division were of opinion that the Local Government 
Board was not, by reason of its character, exempt from having its determina- 
tions, if of a judicial nature, reviewed upon certiorari, and that a determination 
by it, under the jurisdiction conferred by s. 115, s.-s. 18, was judicial. They 
were, however, further of opinion that the determinations in question were 
made within jurisdiction, and for that reason they refused the writs. 

When the Appeals were being opened before us, the Counsel for the Local 
Government Board stated that their clients were desirous of their proceedings 
being reviewed by the High Court and by this Court, and that accordingly they 
had been instructed not to insist that certiorari would not lie in the present cases. 
As, however, the matter was one upon which our j urisdiction rested — especially 
as in the opinion of one of the learned Judges in the Queen’s Bench Division 
it was involved in some doubt — we were of opinion it, as well as the other 
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matters in controversy, should be argued before us ; and out of deference to 
this opinion, the question was argued and argued elaborately and most ably, 
b}^ Mr.' Ron an and Mr. Matheson, who appeared for the Board. 

This Board was constituted by the Act 35 & 36 Viet., c. 69, by s. 2 of which all 
the powers and duties of the former Poor Law Commissioners, and also those 
of the Lord Lieutenant, under certain specified Acts, including the Towns 
Improvement Act 1 were transferred to the new Board, and were directed to 
be performed by them (except as otherwise provided by the Act) subject to 
the same conditions, liabilities, and incidents as existed prior to the Act. 

By the Irish Poor Relief Act, 1838, 2 which was one of the statutes regu- 
lating the procedure of the former Poor Law Commissioners (whose powers 
were thus transferred to the Local Government Board), it is enacted in s. 114 
“ that no Order of the Commissioners or Guardians made under the powers 
of” that Act “ shall be removed by writ of certiorari into any Court of Record, 
except the Court of Queen’s Bench, and that every Order, the legality of which 
shall be called in question in any other legal proceeding, shall, nevertheless, 
until the same be declared illegal by that Court, continue in full force and 
virtue, as if the legality thereof had riot been called in question. 

There is no doubt, therefore, that the inherent character which the Local 
Government Board acquired at its very birth, so far from indicating freedom 
from its proceedings being, in fit cases, reviewed by certiorari, involved liability 
to that procedure in the exercise of one of the largest and most important 
classes of its powers and duties, viz. : — those derived from the former Poor 
Law Commissioners. 

• I have already stated that, amongst the powers transferred to the Local 

Government Board upon its formation, were the powers of the Lord Lieu- 
tenant under the Towns Improvement Act of 1854 3 . By s. 15 of that Act 
the Lord Lieutenant was empowered (if he approved of a resolution to adopt 
the Act which had been passed at a meeting of a certain prescribed class of 
ratepayers of a town, held in accordance with the previous sections of the Act, 
and duly certified to His Excellency) to notify his approbation thereof, to fix 
the number of Commissioners to be elected for carrying the Act into execution 
in such town, and to cause notice of such approbation to be published in the 
Dublin Gazette ; and the section then proceeded to enact that “ from and after 
a day to be named in such notice in that behalf, either the whole of this Act, or 
the portion thereof so adopted and approved, shall be applicable to, and in 
force in such town.” 

The word “town” in that Act was, by s. 1., defined to mean “ a city, town 
corporate, borough, market town, or other town in Ireland, containing a popu- 
lation of 1,500 inhabitants or upwards,” ascertained as therein mentioned. 

4 In the year 1878, the Queen’s Bench Division had, in The Queen (Dixon) 
v. Local Government Board, to determine whether a writ of certiorari would lie 
to bring up an Order of the Local Government Board, purporting to be made 
under the powers contained in the section of the Towns Improvement Act, 
which 1 have read, putting in force that Act in a town which had not 1,500 
inhabitants, ascertained in the manner prescribed by s. 1. The application for 
the writ there was heard by May, C.J., and Fitzgerald, J., afterwards Lord 
Fitzgerald. It was argued by the Local Government Board, as it has been 
argued here, that the Order of the Board was merely of a ministerial 
character, and was not such a judicial act as could be reviewed upon certiorari. 
The Court, however, held the contrary, and directed the writ to issue. It has 
been argued by Mr. Ronan that this decision was erroneous, and we are now 
asked to over-rule it, upon a ground apparently not suggested there, that as 
the power, in the exercise of which the Order under consideration there pur- 
ported to be made, was one derived by the Local Government Board by transfer 
from the Lord Lieutenant, to whom, undoubtedly, a writ of certiorari could 
not go, the Board also, as his transferee, was exempt from liability to the writ, 
as under the Act 35 & 36 Vie., c. 69, s. 2, it was to exercise the powers, 
“ subject to the same incidents as theretofore.” 

In my opinion, the word “ incidents ” controlled as it is by the previous 
words, “except as otherwise provided by this Act” does not include the 
1 17 & 18 Vic., c. 103. 2 1 & 2 Vic., c. 56. 3 17 & 18 Vic., c. 103. 

4 2 L.R.T., 316. 
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personal immunity from certiorari of the Lord Lieutenant as representative 
of the Sovereign. Although the exception is not by express words provided 
in the Act, it is involved in, and therefore impliedly provided for, in the transfer 
of powers from the Viceroy to persons capable of being reached by the writ ; 
and I should have been of the same opinion even if the Act had not contained 
the words of exception I have referred to. 

I desire, however, to state that, even were the question one which, if res 
nova, I should be inclined to decide the other way, even were the lapse of 
time since the decision much less than it has been, yet as the Act whose con- 
struction is in question passed in the interval, I should decline to review that 
decision for the purpose of arriving at the construction of that Act, as it must 
be presumed to have been passed with full knowledge in the Legislature of 
the decision in question, and consequently of the character, as judicially 
determined, of the body which by it was being invested with new powers. 
The importance which I attach to the case is derived, not so much from its 
soundness in law (although that, as I have already said, I don’t doubt), as from 
the fact that it was a decision to the effect I have stated, and that it must be 
deemed that the subsequent legislation was upon its basis. 

I may further be permitted to add that, considering that, at that time, the 
order was an appealable one, and the question determined important, involv- 
ing as it did the liability of a Government department to have its orders 
reviewed, it is hardly to be believed that the eminent counsel who appeared 
in the case for the Local Government Board, and who included our .colleague, 
Holmes, L.J., would have rested satisfied with the decision if, in their opinion, 
it was erroneous. 


It is, perhaps, right to add, although it hardly gives any additional force to 
what I have already said, that the question whether the exercise by the Local 
Government Board of certain powers under the Public Health Act, 1878 (3), 
to make Provisional Orders was judicial or ministerial, came, in 1885, before 
the late Exchequer Division (of which I was then a member) in “ In re the 
Local Government Board ; ex parte the Kingstown Commissioners ; ” that it was 
there held that such exercise was not ministerial, and that it was distinguished 
from a judicial act only by reason of orders under that jurisdiction lacking 
the incident essential to a judicial decision of in se imposing liability or altering 
rights. This arose from the circumstance of the Provisional Order being 
without effect until confirmed by Parliament. This decision also must be 
deemed to have been known to the Legislature when the Act of 1898 was 
passed. 

Coming now to the statute of 1898 itself, there is one section which per se, 
and without any elaborate consideration of each of the separate provisions of 
the Act, demonstrates, to my mind, that the Legislature, in enacting it, 
recognised (which, indeed, without it would have been evident from what 
I have already stated) that the Local Government Board was a body whose 
functions were not merely ministerial, that it was capable of exercising, 
and did exercise, judicial or quasi-] udicial functions, and tnat the Act intended 
that some of the new powers to be conferred upon it should be of that character. 
I refer to s. 101, s.-s. 3 — 

“ Any difference which, under any enactment applied by an Order 
in Council under this Act, can be referred to the High Court, may, if the 
parties to such difference sc agree, be referred to and decided by the 
Local Government Board.” 

It is unnecessary to refer in detail to the particulars of all the enactments 
capable of being applied, and under which differences might be referred to the 
High Court. It is sufficient to mention one — s. 70, s.-s. 1, of the Local Govern- 
ment Act, 1894: — 

“ If any question arises or is about to arise as to whether any power, duty, 
or liability is or is not transferred by or under this Act to any parish council, 
parish meeting, or district council, or any property is or is not vested in the 
parish council, or in the chairman and overseers of a rural parish, or in a dis- 
trict council, that question, without prejudice to any other mode of trying it. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



6 


may, on the application of the council, meeting, or other local authority con- 
cerned, be submitted for decision to the High Court, in such summary manner, 
and subject to any rules of Court, as may be directed by the Court, and the 
Court, after hearing such parties, and taking such evidence, if any, as it thinks 
fit, shall decide the question.” S.-s. 3 : — “An appeal shall, with the leave of 
the High Court or Court of Appeal, but not otherwise, lie to the Court of 
Appeal against any decision under this section.” 

It is obvious that the matters authorised to be referred to the Board by 
this sub-sectjon include matters which are eminently of a judicial character, 
and in my mind it makes no difference, as regards the character of the deter- 
mination upon such a reference, that it must be by agreement. Although a 
reference by agreement, the decision, when made, does not operate as an award 
inter partes, but has effect under the Act, and by its own force creates 
liabilities and alters rights. 

Again, the powers granted to the Board, in respect of the discharge of all 
its powers under the Act, ought not to be lost sightof,in the consideration of the 
general question whether the Legislature intended that none of the proceed- 
ings of the Board, under its new powers, should be of a judicial character. 

Article 32 of the Application of Enactments Order provides that, in cases where 
the Board are authorised to make any order, or give any consent, or other- 
wise to act under the Act, they may cause a local inquiry to be made, and, 
under s. 213 of the Public Health (Ireland) Act, 1878, which is made applic- 
able, witnesses on oath may he examined at such inquiry ; and under s. 

210 of the same Act, and s.-s. 3 of the last-mentioned article, the Board 
may direct the costs of the inquiry to be paid by councils and other autho- 
rities concerned therein, and may make orders as to the parties by whom, or 
rates out of which, the same shall be paid ; and such orders may be made 
rules of the High Court. 

Adding to this that there is no clause in the Act taking away certiorari,, 
and bearing in mind the principle of the common law that requires express 
words, or an implication equally clear, to effect this purpose, it seems to me 
that it would be heaping Ossa upon Pelion to refer to any of the many other 
considerations arising upon the Act to aid in demonstrating that, instead of 
disclosing an intention that this Board shall be free from the lot of all 
inferior judicial tribunials (not specially exempted) of being subject to 
certiorari, it indicates an affirmative intention to the contrary. 

I have not overlooked the consideration that several of the powers of the 
Board under the A ct are so wide as to make it practically impossible that a 
certiorari could issue to review determinations thereunder, once it is assumed 
that the Board — as the tribunal for their exercise — has been properly con- 
stituted. As examples of those powers, all of which have been carefully 
considered by the Court since the argument, may be mentioned those con- 
ferred by s. 2, s.-s.. 3, which provides that the numbers of councillors and the 
county electoral divisions shall be those provided by the Local Government 
Board ; s. 49, which authorises the Board to determine the standard rate 
at which poor rate and county cess are respectively to be taken to have 
been theretofore levied ; and s. 115, s.-s. 16, which enables the Board to approve 
of a scheme “ with or without modifications,” The difficulty of reaching by 
certiorari determinations under those powers, assuming all of them to be 
judicial (a matter which seems to me not free from doubt, but which I deem 
it unnecessary to discuss), would be because they are so wide that it would 
be difficult, if not impossible, 'to show that any particular decision was in 
excess of jurisdiction ; but if we take the graver cases, in which a certiorari 
is sought to impeach the competence of the tribunal for bias, for interest, 
or for other kindred reasons, I am of opinion that, even in relation to the 
exercise of these powers, provided they were judicial, certiorari would un- 
doubtedly lie. 

Upon these grounds, which are in substance those given by Lord O’Brien, / 

C.J., in his judgment in the Queen’s Bench Division, I unhesitatingly agree 
with the decision of that division upon this first question, and hold that the 
Local Government Board are not exempt from the writ of certiorari. 

Our next inquiry is whether the jurisdiction conferred upon the Board by 
the particular enactment under which they made the orders sought to be 
impeached, is a judicial or a ministerial one. I advisedly refrain from adopting 
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the word “ administrative,” so persistently used by Mr. Ronan. I do so, 
because I do not understand the sense in which it is used, if it is suggested 
that it differs from “ministerial”; whilst on the other hand, if the two 
expressions are to be deemed synonymous, I prefer “ ministerial,” as one whose 
leo-al force is more accurately known in law. Examining, then, the sub- 
section in question, I agree with Gibson, J., that it is a condition precedent 
to the exercise of jurisdiction in the Local Government Board, that the person 
whose remuneration is ordered to be increased or diminished shall be an 
“ officer ” within the meaning of the enactment, and that the question whether 
he does or does not fill that character is a matter open for discussion and 
determination on an application for a mandamus, to enforce the order, or in an 
action. I also concur with Gibson, J., in declining to determine whetner the 
fact that the officer’s duties have been increased is a condition precedent to 
jurisdiction, so as to be capable of being agitated thereafter. I lather think 
that it is not, and that the decision of the Board of the fact that there has 
been an increase of duty is as conclusive as undoubtedly would be their 
determination as to the amount of remuneration for that increase, were that 
determination arrived at by the mode directed by the statute. The increase 
is to be “ in proportion to the increase of duties ’ ; and for its determination 
it is therefore necessary to consider and determine (1) what duties were 
actually performed by the officer before the Act ; (2) whether those duties 
were, upon the true construction of the Grand J ury Acts, imposed upon that 
officer ; (3) whether they were the only duties which, under those Acts, he 
washable to perform; (1) what was his remuneration for these duties, a 
question which, if any fees have been customarily received m addition to the 
salary, would involve the consideration of their legality ; (5) what would be 
the new duties, which, upon the true construction of the Act of 1898, and the 
orders made thereunder, the officer would in future be bound to discharge. 
A decision under the enactment, therefore, necessarily involves the determi- 
nation of matters of fact and of law by the exercise of judgment. 

The determination of the Board (involving the consideration of all these 
matters) as to the amount of the increase of duties and fixing the increase of 
remuneration in due proportion to the increase of duties so determined, it 
made within jurisdiction will bind the Council, and impose liability upon 
them whether the amount so determined be right or wrong. If, for instance, 
to take an assumed case (which it is not likely could occur, but which I take 
as an example), the increase in duties was, in fact, 20 per cent., and the 
Board honestly, but erroneously, determined that it was 50 per cent., and 
accordingly determined that the increase of remuneration should be a sum 
equal to 50 per cent, of the former remuneration, that decision would bind 
the Council. In other words the validity and force of the order depends not 
on the fact as it actually exists, but on the fact, as it is determined, to exist. 

This shows that the determination is judicial. _ . . . 

Lord O’Brien C.J.. in determining that the decision was a judicial one, 
approved of and adopted a principle which May C/. twenty-two years 
since in The Queen, v. Corporation of Dublin \ mode hie ratio decidendi. The 
decision there was concurred in by Lord Fitzgerald, who did not express any 
dissent from the principle upon which the Chief Justice acted. 

“It is established,” says May . O.J.. “ that the writ of certiorari does not 
lie to remove an order merely ministerial, such as a warrant .but it lies to 
remove and adjudicate upon the validity of acts judicial In this connection 
the term - judicial ’ does not necessarily mean acts of a judge or legal tribunal 
fitting for the determination of matters of law ; but for the purpose of this 
question a - judicial’ act seems to be an act done by competent authority, 
upon consideration of facts and circumstances, and imposing liability or 
affecting the rights of others. 

This rule is criticised by Gibson, X, in his Judgment in the present case, 
and as I have arrived at my conclusion upon the consideration of the parti- 
cular enactment in question here, it is not absolutely necessary for me to 
disSss the general rule; but as I often find a difficulty in determining 

(i).| L.E.I., 376. 
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whether a matter is within a particular class, without presenting, to my own 
mind at least, a clear conception of the elements essential to that class, I 
have no hesitation in saying that I have always considered, and still consider, 
the principle of law to be as stated by the Chief Justice, assuming that there 
is nothing in the Statute constituting the particular tribunal, or investing it 
with the particular power which indicates a contrary intention. I have 
always thought that to erect a tribunal into a “Court” or “ Jurisdiction,” 
so as to make its determinations judicial, the essential element is that it 
should have power, by its determination within jurisdiction, to impose 
liability, or affect rights. By this I mean that the liability is imposed, or the 
right affected, by the determination only, and not by the fact determined, 
and so that the liability will exist, or the right will be affected, although the 
determination be wrong in law or in fact. It is otherwise of a minfsterial 
power. If the existence of such a power depend upon a contingency, 
although it may be necessary for the officer to determine whether the contin- 
gency has happened, in order to know whether he shall exercise the power, 
his determination does not bind. The happening of the contingency may be 
questioned in an action brought to try the legality of the act done under the 
alleged exercise of the power. But where the dv termination binds, although 
it is based on an erroneous view of facts or law, then the power authorisino- 
it is judicial. It may be proper to state that, of course, the correlative pro- 
position is not universally true. A judicial act by an inferior Court does not 
always bind even the parties to it. To do so it must be within jurisdiction, 
and, therefore, if the determination be as to the limits of its jurisdiction and 
be erroneous, so that the act is in excess of jurisdiction, it will not bind. 

Tn the cases referred to by Gibson, J. — in Reg. v. Porter, in Reg. v. Sand- 
wich, and in all the cases of the same class, the question in controversy was 
whether the applicants were persons who had been removed from their office 
under the provisions of the 5 & 6 Wm. IV., c. 76, s. 166, because it depended 
upon this — whether the Treasury had jurisdiction to entertain the appli- 
cations for compensation. The existence of the power, not its exercise, was 
impeached. 

Such a question is always properly cognizable on mandamus, Reg. v. 
Sheehan 2 (to which I myself was a party), and the case upon the authority of 
which it was decided 3 , were decided upon the very distinction I have taken, 
'they distinguished between on the one hand (a) the surcharge by an auditor 
on a person who made an illegal payment, the certificate of which is a judicial 
or semi-judicial determination of the fact, and, therefore, conclusive upon the 
persons surcharged and the subject of a writ of certiorari ; and on the other, 
the general examination of the accounts of a union “ by the same auditor,” as 
to which “ there is nothing to warrant the notion that the certificate . . . 

amounts to a conclusive determination that everything contained therein is 
absolutely correct, or to anything more than that he has failed to discover a 
mistake.” 

That is, in the first case, the determination binds, therefore it is judicial ; 
in the other, it does not, therefore it is not judicial. 

There was much argument both here and in the Queen’s Bench grounded 
upon the assumption (which it is stated was admitted by The MacDermot) 
that the Lords of the Treasury were exempt from certiorari, and reasons are 
adduced by the learned judges to differentiate their position in reference to 
that writ from that of the Local Government Board. 

I must disassociate myself from any such assumption. I cannot admit that 
the Treasury would be exempt from certiorari if they exceeded their juris- 
diction in the exercise of a judicial power conferred upon them by the Local 
Government Act, and thereby imposed a liability upon a County Council. 

If, for instance, a case shall come befi re us in which in determining a 
superannuation allowance to be granted to a retiring Secretary of the Grand 
Jury under the power conferred by section If 5, s.-s. h, the Treasury took into 
consideration as part of that officer’s remuneration the amount of fees which 
he had customarily received, but which on the true construction of the Grand 
Jury Act were not legally payable. I must hold myself free to consider 
whether the case would be one foi a certiorari. 

1 7 A. & E., 730; 10 Q.B., 563. 2 1898) 2 i r . R ep ., o 83 s R e g. v . Omagh Union, 26 L.R.I, 619. 

4 26 L.R.I., 625. 
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The reason why there are no cases in the books as to certiorari to the 
Treasury in reference to pensions is not far to seek. Ihe Superannuation 
Acts contain an express provision that the decision of the Treasury is con- 
clusive, and, as a general rule, pensions are granted ex gratia, not ex debito 
justitiae. 

There remains the second question : Were the Orders of the Local (govern- 
ment Board made within their jurisdiction ? In the Queen’s Bench three 
grounds were relied upon as showing that they were in excess of juris- 
diction. It was said (1) that a previous inquiry, under the Application ot 
Enactments Order, s. 32 (1.), was a condition precedent to then- 
jurisdiction to determine ; ( 2 ) that the Order was made in disregard of natural 
justice, because the council had not a proper opportunity of hearing what 
was alleged against them, and of being heard in reference to it ; and (3) that 
the actual decison was based upon a wrong principle. 

Of these three grounds, the first has not been argued ; and I am entirely 
satisfied that the Queen’s Bench Division were right in their judgment that 
there was no duty on the Board to hold such an inquiry, although they had 
the power to do so if they thought fit. . 

The second ground raises a question so important, and, I may add, 111 my 
mind, of such difficulty, that I prefer not to express any opinion in reference 
to it in a case in which it is not essential to do so. The view which 1 have 
taken upon the remaining ground renders it unnecessary for me to consider 
this second ground, and I therefore pass from it. • 

This brings me to the third ground : that the decision was based upon a 
wrong principle. I cannot think that the arguments in this Court, upon this 
part of the case, were identical with those which were presented in the 
Queen’s Bench Division. I gather from the judgment of Mr. Justice Gibson 
that the ground of impeachment there relied on was that the determination 
proceeded on the application of a pre-determined general scale, without due 
consideration of the facts and circumstances of the particular case ; and, no 
doubt, that argument was one cf those presented to us upon this portion ot 
the case. It was, however, further argued before us that the matter 
determined by the Board was a matter different from that which _ they had 
jurisdiction to determine. Their jurisdiction, it was rightly said, was to 
determine increase of remuneration in proportion to increase of duties. 
What they did determine, it was alleged, was the total amount ot 
remuneration for all duties, including those which were performed before 
the Act. It is clear, indeed it is admitted, that if they did this they exceeded 
their jurisdiction ; and thus this question is reduced to one of fact only. Let 
us, therefore, see what was the action of the Board in the matter. 

The relevant materials before us are four letters of the Board viz., those of 
the 7th and 23rd February, 27th June, and 6th July, and the affidavits of the 
Vice-President, Sir Henry Bobinson. It was suggested by Mr. Matheson 
that the letters of the Board were inaccurate, having been written hurriedly, 
in consequence of an alleged insufficiency of the staff. 1 he affidavits, however, 
of Sir Id. Bobinson do not allege, or even hint at, any such mistake ; and it 
is to be remembered that they were filed in answer to affidavits pn the part 
of the prosecutor which referred to and relied upon the letters in question. 
Such a statement, before I could act upon it, should be supported by clear 
and satisfactory evidence, and of such evidence I do not find a trace. I 
consequently feel myself coerced to hold that they truly represent the action 


of the Board. ... c . 

First, then, I take the case of the assistant surveyors. Ihe letter ot the 
6th of July states that the salaries of these gentlemen • were determined 
according to the scale fixed by the Board in February last, a copy of which 
was sent to the Council on the 23rd of that month; and that the sealed 
Orders were issued to enable the assistant surveyors to recover the amounts 


payable to them accordinq to the scale. .... 

The letter of the 23rd February, thus referred to, is, in my mind, the most 
important document in the case. After stating that the Local Government 
Board had under consideration the claims for increased remuneration for 
increased duties, made to Ihem under s. 115 (18) of the Act by the assistant 
surveyors who had failed to come to an agreement with the county councils 
on the matter, and that the Board had carefully considered the representa- 
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Hons received from the county councils and their officers, and had also before 
them a memorandum by the assistant surveyors, assigning the nature of the 
increased duties devolving upon them under the Act. This letter proceeds as 
follows : — 

*• It appears that the length of roads in assistant surveyors’ districts varies, 
except in a very few cases, from 200 to 500 miles ; and in considering the 
claims of these officers, the Local Government Board have come to the con- 
clusion that the mileage in each assistant’s district should, be taken into 
consideration in determining the salary of these officers, but that no salary 
should be less then £120 a, year. The Board have accordingly decided that 
the salaries of all existing assistant surveyors should be increased, and should 
be fixed according to the following scale in all cases where an agreement has 
not been arrived at.” Then follows the scale, the first item of which is, 

“District not exceeding 250 miles. £120 a year;” and the last, “ District 
not exceeding 400 miles, £150 a year.” 

There is no doubt that, in the case under consideration, viz., Leary’s case, 
the increase of salary was arrived at by deducting his former salary of £30 a 
year from the £150 fixed by the scale. Thus, what they have fixed is the 
total salary, and not the increase of salary. The difference is not a technica 
one. In determining, as they have done, the salary, as distinguished from 
the increase of salary, a material element must have been the remuneration 
which ought to be received for the duties which those officers performed 
before the Act ; but the Board had no power to determine this. The Act of 
Parliament did not confer upon them any power to determine whether' the 
existing salaries of officers were too small or were too large. In their inquiry 
they were bound to limit themselves to the determination of the remuneration 
for the increase of duties ; they had no power to consider whether the former 
salary was or was not adequate remuneration for the former duties. It 
inevitably follows that the action of the Board, as described in this letter, 
was in excess of their jurisdiction. 

The answer presented by the counsel for the Board to this view' is that 
the affidavit of Sir H. Robinson shows that the Board did not do what it 
is stated in this letter it did do. The statement of Sir Henry Robinson is 
iu these -words : — 

“ As the result of this investigation, the Board decided that the duties of 
the said Patrick Leary as such assistant surveyor had been increased by 
reason of the Local Government Act, and determined that his remuneration 
should be increased by the sum of £70 per annum.” So far this statement is 
not inconsistent with the £70 having been arrived at by first ascertaining 
the entire salary, and then deducting from it the former salary. Then the 
affidavit proceeds to add these words, “such increase being proportionate 
to the increase of his said duties as determined by the Board.” 

These words are consistent with that which is deposed to, being matter of 
opinion and legal construction, as distinguished from matter of fact. I conceive 
that I am bound to give them, if possible, a construction consistent with the 
letter of the 23rd of February, and I think that consistency will be found by 
reading those words as containing matter of opinion, and Sir H. Robinson’s 
view of the construction of the Act, as well as matter of fact. I read them 
thus : Having ascertained the sum of £70 in the mode stated in the letter, viz., 
by first arriving at the sum of £150 as proper remuneration for all Mr. Leary’s, 
duties, and deducting from that £80, his former salary, the difference, £70, is, 
in my opinion, upon the true construction of the Act, proportionate to the 
increase of his said duties as determined by the Board. Such a construction, 
however, is not the true construction of the section ; and in acting in the 
mode in which I am of opinion the Board did act, they have exceeded their / 

jurisdiction ; and in respect of these officers I think it quite clear that the 
writ of certiorari should go. 

As to the county surveyor, Mi’. Webster, the ground of impeachment upon 
which [ have based my judgment in Leary’s case as to the mode in which the 
salary was arrived at is not quite so clearly made out. That mode does not 
appear as clearly from the letters of the Local Government Board in his case- 
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as it does in reference to the Assistant Surveyors ; and the Board, within 
whose sole knowledge it is, have not thought it proper to bring it before us as 
fully as, in my opinion, was desirable. There is, however, enough to show that, 
as to the County Surveyor, that theCommissionersactedupon the same principle 
as governed them in their action as to the Assistant Surveyors. Their letter of 
the 27th of June refers to the “salary” of Mr. Webster as “ due to him 
according to the scale ” “determined by the Board on the 24th of January, 
1'900, under s. 115, s. s. 18, of the Local Government (Ireland) Act, 1898, which 
was duly notified to the Council on the 7th February last.” This letter of the 
7th of February does not refer to any scale, nor have the Local Government 
Board told us to what scale they referred. 

The prosecutors, however, are entitled to enter in evidence in Webster’s 
case, and to rely upon the Affidavit of Sir Henry Robinson in Leary’s case, 
and the letters of 23rd February and 6th July, in reference to the Assistant 
Surveyors to which I have already referred, and these documents, taken in 
connection with the letters of the 7th February and 27th June, satisfy my 
mind that the Board acted upon the same principle as regards both County 
Surveyors and Assistant Surveyors, and as to both determined the increase of 
salary by first determining de novo the salary for all duties, including those 
performed before the Act. 

From their determination in Leary’s case, we know that the Board must 
have considered that this was the thing which the Legislature had directed 
them to do, and they do it in a mode fit and proper for fixing entire salaries 
do novo, viz. — by considering the circumstances of each county, distributing 
them into classes, so that the circumstances of all counties within each class 
should be uniform, and appointing a uniform remuneration for each county 
within a class — in other words by a scale. 

But such a mode of proceeding by scales is prima facie — altogether 
inapplicable to fixing a sum which is to be “in proportion to ” circumstances, 
or in fixing which circumstances are to be regarded when those circumstances 
must or may vary in almost every instance. In proceeding under the Act of 
Parliament which contemplates the individualism of each county, prima facie, 
neither uniformity nor “ scale ” should have any place. We know from the 
letter of the 27th June that the determination in regard to the County 
Surveyor must have been made, as was that in reference to the Assistant 
Surveyors, according to “ scale” and that what was determined as regards each 
class was “the salary,” which I distinguish from the “increase of salary.” If 
there were any mistake in this why has ' it not been explained ? If it be 
correct why have we not been told ; what was the thing to which the scale 
referred: was it the “ salary ” or the “ increase of salary.” 

In the affidavit of Sir H. Robinson this scale is not once referred to. 

Under these circumstances I infer, and I must say I infer without any 
doubt, that the scale referred to salaries and not to increase of salaries. The 
observations I have made as to the determination in Leary’s Case are consequently 
applicable to Mr. Webster’s Case, and I, therefore, hold, that in the latter the 
Board determined a matter wholly outside their jurisdiction, viz : — the 
remuneration for the total duties of the officer, as well those existing before 
the Act as an increase of duties incident to the Act. 

I am, therefore, of opinion that in Mr. Webster’s case, also, the certiorari 
should go. 

There are two other questions which may hereafter arise upon the sub- 
sections we have under consideration, which I have not mentioned, and on 
which I desire to reserve any expression of opinion, viz., (l) What is the 
true meaning of the words “ in proportion,” viz., whether the increase of 
remuneration is to bear the same proportion to the old remuneration, as the 
increase of duties bears to the old duties, or whether it means a proportion 
which shall be just in the opinion of the Board. (2.) Whether non-adherence 
to the proportion, whatever it may be, laid down by the Act, affects the 
jurisdiction of the Board so as to make a determination upon any other pro- 
portion void. 

Neither do I express any opinion upon the question whether the Order is 
bad on its face. 
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The Respondents must, in accordance with the general rule of this Court, 
pay the costs of the appeal. Each party must abide his own costs. in. the 
Queen’s Bench Division, as in certiorari there is no jurisdiction to give the 
costs in that Court to a successful prosecutor. 

Lord Justice Walker, who is unable to be present to-day, has authorised 
me to say that he concurs in the conclusion at which I have arrived, for 
the reasons I have stated. 


February 25th, 1901. 

Fitzgibbon, L . J . : — 

I concur. Having been permitted to read the judgments of the Lord 
Chief Baron and of Holmes, L.J., I shall add only such observations as may 
help to make clear bo those who are charged with the heavy burden of inter- 
preting and administering the Local Government (Ireland) Act, 1898, the 
opinion of this Court upon the questions raised in the present case. 

I shall not repeat details, nor travel over all the ground which is covered 
by the judgments of my colleagues. 

It is impossible, consistently with principle or authority, to hold that the 
Local Government Board is wholly exempt from the jurisdiction of the High 
Court exerciseable by certiorari. The Lord Chief Justice states that it was 
contended in the Queen’s Bench Division that the Local Government Board 
is “ practically an administrative State Department, and not, therefore, 
subject to be reviewed by that Court.” This contention cannot be main- 
tained. It is unquestionably an executive department, with many and 
important ministerial and administrative powers and functions. It has also 
many functions in which it is not subject to certiorari, not so much because 
these powers are non-judicial — for some of them are judicial, or, at least, 
quasi-judicial, in their character — but because the terms in which the powers 
are conferred, or their incidents, or other circumstances, show that the 
authority of the Local Government Board with respect to them was intended 
to be final or supreme. But, on the other hand, as the successors of the 
Poor Law Commissioners, and in acting under the Public Health Acts and 
the Towns Improvement Acts, and in some other instances, express legisla- 
tion and express decisions show that the Local Government Board is,, in 
certain provinces of its varied work, subject to certiorari. Thus, the question 
in the present case must be answered upon considering the Act of 1898, 
sec. 115 (18), alone, and there we have no universal rule, no express words, 
and no decision, to guide us. We must answer it upon first principles, 
applied to a new enactment. The question cannot be more simply put than 
in the words, “ Is a determination of the Board under that section a judicial 
actV This drives us to define the meaning of the word “judicial,” when 
used as the test-word upon the applicability of certiorari. The word is 
ambiguous. It may mean “affecting the judgment.” It sometimes means 
“involving an act of judgment.” For example, we speak of “judicial 
blindness.” It sometimes mean “ pertaining to a judge.” For example, we 
talk of our “judicial robes.” These senses will not do; they are too wide or 
too narrow. 1 venture to think that considering the nature of the writ of 
certiorari will bring us as near to a definition as we can safely get. More 
cannot be said, as our law is a human institution, not an exact science. 
Certiorari is the process by which the High Court controls the exercise of 
jurisdiction by inferior Courts. For our purpose “judicial” must include 
juridical. Lord Esher, in a case of prohibition, (‘) said that : — 

“ Whenever the legislature entrusts to any body of persons, other than the 
Superior Courts, the power of imposing an obligation on individuals, the 
Courts ought to exercise as widely as they can the power of controlling those 
bodies of persons, if those persons admittedly attempt to exercise powers 
beyond the powers given to them by Act of Parliament.” 

Q) 10 Q.B.D., 317. 
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May, C.J., in the case of the Corporation of Dublin said : — •“ For the 
purpose of this question, a judicial act seems to be an act done by competent 
authority upon consideration of facts and circumstances, and imposing liability 
or affecting the rights of others.” 1 

These statements have been criticised, but, as applied to the cases under 
consideration, I respectfully venture to say that they appear to me to be 
right. They were made in cases where the acts considered were done in 
the exercise, or assumed exercise, of jurisdiction, as distinguished from any 
other authority. Ministerial and administrative acts may be done by Courts 
as well as by others ; they may involve consideration of facts and cir- 
cumstances, they may impose liability and may affect rights ; and yet such 
acts are not controllable by certiorari. Therefore, the statements which I 
have quoted must be confined to acts involving the exercise, or assumed 
exercise, of some jurisdiction. This jurisdiction, in the present case, if it 
exists, must be conferred by s. 115 (18) ; and in seeking it, before I apply the 
law laid down by Lord Esher and May, C .J., I am neither correcting nor 
qualifying the language of those eminent judges, but only ascertaining that 
their words apply to this case. 

The same explanation, in somewhat different terms, seems to me to. have 
been already given by the Loi'd Chief Baron in the Kingstown Commissioners 
case, where he says that Lord Esher — “ Translates the word £ Court,’ and gives 
it its legal definition as, ‘ a body of persons that have the power of imposing 
an obligation upon individuals.’ ” 2 

In opposition to the word “judicial,” the word “ministerial” has been adopted 
as the test-word to describe acts which are not the subject of certiorari. 
Mr. Honan, for the Local Government Board, prefers “ administrative.” The 
truth is, that neither of these words is adequate as a descriptive term. A 
number of words would be required to describe all the acts, whether of judicial 
or non-judicial bodies, which cannot be controlled by certiorari. “ Ministerial,” 
“ administrative,” “ executive,” “ discretionary,” “ final,” “ conclusive,” are 
all terms applicable in different cases to describe such acts. I think that we 
must always ascertain affirmatively, before granting a certiorari, that the 
act to be reviewed is a judicial exercise, or assumed exercise, of a limited 
jurisdiction; and I can find no one word that will adequately describe all the 
acts which are not judicial, in the sense required, except the contradictory 
“ non-judicial.” Of other words, “ ministerial ” is as good as any ; its use is 
sanctioned, and its meaning has been elucidated, by authority. As so 
elucidated, “ judicial” and “ministerial” conveniently describe the acts which 
are, and the acts which are not, subject to control by certorari. 

With this preface I read sec. 115 (18) to see the character of the determi- 
nation which it empowers the Local Government Board to make. The 
subject of the power thereby conferred must be an “ existing officer transferred 
under this section.” Every such officer, “ while performing the same or 
analogous duties, shall receive not less remuneration than heretofore. Over 
the remuneration of an officer who is performing the same or analogous 
duties the Local Government Board has no jurisdiction whatsoever. The 
Board’s jurisdiction arises only “ if by reason of anything done by or in 
pursuance of this Act his duties are increased or diminished.” Thereupon, 
and in that case only, he becomes entitled to receive “ such increase or 
diminution of remuneration ... as the Local Government Board 
may determine.” Therefore, before assuming jurisdiction, and as the condition 
precedent to its exercise, the Local Government Board must ascertain -first, 
that it is dealing with an “ existing officer ” ; and secondly, that the duties of 
that officer have been increased or diminished by the Act. After both these 
points have been ascertained, the exercise of the jurisdiction is limited 
by the further words that the increase or diminution of remuneration 
which is to be determined must be “ in proportion to the increase or diminu- 
tion of his duties.” The Act expressly prescribes an increase or diminution of 
duties as the necessary condition of the Board s intervention, and it implies 
that when the officer’s duties remain the “ same or analogous duties, the 
Board cannot act at all. Thus I arrive at the conclusion that the Board 
has no jurisdiction whatever over the remuneration for a quantum of duties 

i 2 L. R. I., 37. 2 16 L. R. I. 159. 
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which remains the same after the Act as it was before. The old work and 
the old remuneration are equally beyond the powers of the Board ; and 
any attempt to meddle with either the one or the other must be an excess of 
jurisdiction. The Board has ’no authority whatever to determine that the old 
pay was too much, or was too little, for the old quantum of work. It had no 
jurisdiction to consider, or to act on, the representations which were made by 
the existing officers that before the Act they were “ underpaid,” and I cannot 
agree with the Lord Chief Justice when he says : — 

“We are all of opinion that under the section there was a paramount right 
in the Local Government Board to determine the amount at which the salary 
should be fixed.” 

Our inability to accept this proposition is the foundation of our reversal of 
the order appealed from. But we agree that the investigation of the subjects 
which I have mentioned, resulting in the ascertainment of an increase or 
diminution of duties, confers a jurisdiction to make a determination with 
respect to the remuneration of the officer, and this determination is a judicial 
act, and is a fit subject for certiorari if the statutory limits of the Board’s 
jurisdiction have been overstepped. 

The duty of the Local Government Board, as I understand it, was first to 
ascertain whether the quantum of the officer’s duties had been increased or 
diminished. The amount of increase or diminution could not be ascertained 
without at the same time ascertaining the quantum of the old duties. 
When, but only when, that had been done, if there was an increase, the 
remuneration for it, or if there was a diminution, the deduction for it, could 
be determined. But in case of increase, the whole of the old quantum , and in 
case of diminution, so much of it as continued, had to be laid aside ; and the 
old remuneration for it, neither less nor more, had to be laid aside also, being 
beyond the jurisdiction of the Board. The difference between the old duties 
and the new, and that alone, was the lawful subject-matter for the jurisdiction 
to determine how much that difference was worth — how much would be a fair 
remuneration for the increase, or a fair deduction for the diminution, as the 
case might be. 

The words “ in proportion to the increase or diminution,” may be ambiguous ; 
but it is only right for me to express my opinion that the Local Government 
Board has jurisdiction reasonably to interpret those words. While I think 
that it ought to have regard to what I may call “ the old rate of pay” in 
determining the money value of the difference, I incline to believe that it 
could not be controlled by certiorari if it determined that an officer whose 
duties were increased should be paid at a more generous rate for the 
increase, if it thought that he was paid at an inadequate rate for his old duties. 
At the other side of the account. I could not hold that if the Board thought 
that an existing officer was overpaid for his old duties, it could determine to 
give him nothing for a proved increase ; and if his duties were diminished, I 
should hesitate to hold that the Board could deduct more than a due proportion 
from his pay in respect of the diminution, on the ground that he was over- 
paid for the remainder of the old duties. I incline, therefore, to the 
construction which contemplates the determination of a simple proportion 
between the increase of the diminution itself and the sum to be fixed by the 
Board, to that which would make it obligatory to fix the new remuneration for 
the increase of duties at the same rate at which the old work had been paid for, 
by a sum in compound proportion or by a calculation based on percentages. 
This latter construction would lead to the objectionable consequences that, 
wherever any existing officer was, in the judgment of the Board, either over- 
paid or underpaid for his old duties, the sum which the Board should 
determine in respect of the increase or diminution would necessarily carry on 
the same injustice into the amount to be paid or deducted in respect of the 
change of duties. 

But we cannot now decide this question, nor deeide whether certiorari would 
lie to control the Board upon it. Be that as it may, 1 am satisfied as a fact 
upon the evidence — and it is the ground of my decision — that the Board 
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assumed a jurisdiction to consider the existing remuneration for the existing 
duties, and to lay down scales of payment for the future, which were 
to regulate the pay for the old as well as for the new duties, where, as in all 
the cases before us, there had been an increase. In the case of the Assistant 
Surveyor, Leary, this was plainly done. It is hard to believe that the Act of 
1898 can have doubled his work, and nothing appears to explain this doubling 
of his salary, except a determination to pay him more for his old. work as well 
as for the new. The same principle seems to have been adopted in the case of 
the County Surveyor v. Webster — and there is no evidence to the contrary. 

Upon this ground, and in this respect, I think that the orders now before 
us were made in excess of jurisdiction ; and are, therefore, bad, 

It is right for me to add that I do not hold those orders to be bad upon 
their face. In orders of this class — in analogy to Grand Jury Presentments 
— I think that the reference to the statute sufficiently shows the jurisdiction 
under which they purport to be made. 

Lastly, it is only just to the Vice-President of the Board to say that I do 
not accept the criticisms made upon his affidavit. He nowhere repudiates 
the official documents which elucidate the proceedings of this Board, and the 
mode in which it approached the discharge of its duty. These clearly show 
that the Board considered that it had jurisdiction to deal indiscriminately with 
the remuneration for both the old and the new duties, upon the same scale, 
and upon the same principle. A contradiction between such documents and 
the affidavit of an officer responsible for them would indeed be deplorable, 
and a repudiation of them by Sir H, Robinson would be discreditable. I 
read the affidavit — framed, as it is, rather as a pleading, than as a proof— 
by the light of these documents. They show that the Board thonght that 
it had jurisdiction to consider the rate of remuneration for the aggregate 
of the old work and of the new alike, and to determine that both should in 
future be paid for at the same rate, and on the same scale, and to determine 
the remuneration for both by the same authority. In this I think it 
was wrong, and therefore I agree that the writs must go, because the 
principle of determination was wrong, so far as the old duties were concerned. 
This is quite consistent with the Vice-President’s statement, which I 
unreservedly accept, that each case was separately considered and determined. 
But the process adopted may have led in every case, and in the case of the 
Assistant Surveyors it certainly did lead, to the imposition of larger salaries 
upon the County Council than would have been payable if the old quantum 
of work had been left to be paid for at the old rate fixed under the previous 
Acts. The Board converted Section L 15 (18) from being a protection of 
vested interests into an occasion for raising salaries ail round, and this it had 
no jurisdiction to do. ... 

I see no reason to differ with the decision of the Queen’s Bench Division 
(though I am not clear that we have not jurisdiction to do so), that the 
several parties should abide their own costs in the Court below, but the Local 
Government Board as the unsuccessful party in this Court must, according to 
our practice, pay the costs of the Appeal. 

Holmes, L.J . — The great change made in Local Government in Ireland by 
the Act of 1898 could never have been successfully carried out without the 
assistance of a central authority, entrusted by the legislature with the duty of 
supplementing in many important details the provisions of the statute and 
invested with authority to settle controversies and questions likely to arise in 
connection with the new administrative bodies. 

Such an authority was forthcoming in the Local Government Board, which 
from the time it had been called into existence in 1872 had been the favourite 
resource of Parliament when it desired to have reforms in local administration 
carried out under central guidance or control. I do not purpose to consider 
the position of the Local Government Board in its general aspect. This has 
been done exhaustively in the judgment of the Lord Chief Baron ; and as the 
little which I have to say is intended to be merely supplementary, I wish to 
confine myself to the provisions of the Act under which the sealed orders that 
form the subject of these appeals purport to have been made. 

Section 115, like the rest of Part VIII. of the statute, deals with matters 
of a transitory character. Its object is to protect the interests of the existing 
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officers of any authority whose business is transferred in pursuance of the Act 
to a County or District Council. Officers coming within its terms are made 
officers of the new body in like manner as if they had been appointed by it ; 
and then follow elaborate provisions as to their tenure, and their rights to 
superannuation and compensation. 

Sub-section 18 deals with their salaries. It enacts that, save in so far as it 
is otherwise provided, every transferred officer “ shall hold his office by the 
same tenure and upon the same terms and conditions as heretofore, and while 
performing the same or analogous ;duties shall receive not less remuneration 
than heretofore.” Then comes the provision of crucial importance in the 
present litigation — that “ if by reason of any alteration of boundary or other 
thing done by or in pursuance of the Act his duties are increased or 
diminished, the officer shall be bound to perform those duties, and shall 
receive such increase or diminution of remuneration in proportion to the 
increase or diminution of his duties as the Local Government Board may 
determine.” The sub-section concludes with a proviso authorising a County or 
District Council, subject to the approval of the Local Government Board, to 
make a special agreement with a transferred officer respecting the terms and 
conditions on which he may continue to hold his office, and the remuneration 
which he shall receive therefor. 

It is impossible to read the whole of the sub-section without seeing its 
intention. It was to keep the transferred officer as far as the altered circum- 
stances would permit in the same position as before, and to secure this by the 
decision of an independent and disinterested tribunal. It was impossible to 
provide that his duties should be unchanged. It was a necessary consequence 
of the new legislation that his work might be increased or diminished and the 
policy of the statute was that his old remuneration was to be a fixed standard 
to be altered only to the extent which such increase or diminution might 
require. The contrast between the final proviso and the preceding part of 
the sub-section is noteworthy. The proviso enables the Council and officer to 
make a special agreement as to the remuneration of the latter, subject to the 
approval of the Local Government Board. This agreement may be arrived 
at quite irrespective of the amount the officer had theretofore been entitled 
to, and the whole of his salary might be thereby recast. In such case the 
basis of the terms on which the employment was to continue was a contract 
between the interested parties, and the Local Government Board in giving 
its approval would, I think, be discharging a purely ministerial function. But 
in carrying out the duty imposed by the earlier part of the provision, it would 
be engaged in the compulsory adjustment of right between two parties having 
conflicting interests — a duty which seems to me to be essentially judicial. It 
is important to note the extent and limits of the authority thus conferred on 
the Board. The sub-section relates to every “ existing officer transferred,” 
but the Board is given no jurisdiction to decide whether a particular officer 
comes within this description ; and if it were to declare by sealed order that 
an officer who is not within the provision is to receive an increase of 
remuneration, such order in my opinion would be void. 

Assuming, however, that the officer has the prescribed status, the Board is 
given uncontrolled power to determine whether his duties are increased or 
diminished. For this purpose it is to ascertain what were the duties per- 
formed by him before the Act, to estimate the extent to which these duties 
will be added to or reduced, and to put a money value on the consequential 
burden or relief which will thus accrue to him. The mode in which this 
money value is to be arrived at is not quite clear. The words of the Act are 
“ such increase or diminution of remuneration in proportion to the increase or 
diminution of his duties as the Local Government Board may determine.” 
This may merely mean that the Board is to fix the sum which, having regard 
to all the circumstances, they may decide to be the proper value of the added 
or subtracted duties, keeping a due proportion between the money and the 
work, or it may mean that the remuneration is to be increased or diminished 
in the same proportion as the duties are increased or diminished. The dif- 
ference between the two constructions will be better illustrated by an example. 

I take an officer whose annual salary before the statute was £400, and whose 
work will be increased by one-fourth in consequence of the new legislation. 
According to the last-mentioned view, the addition to his yearly pay would 
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be £100 ; according to the first, it would be such sum as the Board considers 
to be a proper recompense for the performance of the increased duties, 
irrespective of the rate at which his former services had been remunerated. 
As between these two constructions, my own mind leans to the proportionate 
increase or diminution. The other would seem to me to ignore, or at least to 
place an unnatural interpretation upon, the words “ in proportion but it is 
not necessary for me to decide this, and, indeed, I am not sure that under any 
circumstantes it would be part of my duty to decide in favour of the one or 
other. 

It is at least a possible view that, just as the statute gives the Board 
jurisdiction to ascertain as a matter of fact the extent of the increase or 
diminution of the officer’s duties, so, too. it may have conferred jurisdiction on 
the same tribunal to determine as matter of law the meaning of the 
words which regulate the sum to be added to or subtracted from his old 
remuneration by reason of such increase or diminution. 

It is possible that, as long as the Board confines itself to fixing the amount 
to be so added or subtracted, its determination may be conclusive and not 
subject to review by any other authority ; but I am clear that beyond this the 
Board cannot go. No power is given it to recast salaries as a whole. The old 
work must continue to be remunerated by the old pay. Although the 
Board may be satisfied that a transferred officer has heretofore been 
grossly overpaid or underpaid for his services, it can apply no remedy ; and 
if it were to attempt to do so, it would be assuming a jurisdiction which it 
does not possess, and which I think Parliament deliberately and persumably 
for wise reasons withheld from it. 

Having said this much about the nature and extent of the authority 
conferred on the Local Government Board by the sub-section under considera- 
tion, I have only to add a few words as to the manner in which the authority 
is to be exercised. 

The Board is primarily a department of Government, and not a court of 
justice. It is, therefore, without a lex fori to regulate its procedure in cases 
where it is entrusted with judicial functions, and the statute is silent on the 
subject. Under these circumstances, I am of opinion that in arriving at a 
determination it is under no obligation to follow the rules and observe the 
forms which are necessary in the case of a regularly constituted legal tribunal. 
No doubt, it has been given the power to hold an inquiry where evidence can 
be taken in the presence of the parties interested'and arguments offered on 
their behalf. But this mode of procedure is not compulsory ; and the Board 
may carry out the investigation in whatever way it considers most convenient, 
provided that it gives each party an opportunity of being heard. 

In the case of the Wexford officers, the first step taken by the Board Avas a 
letter of the 29th August, 1899, calling the attention of the County Council 
to the provisions of the statute, and inviting information and observations. 

No reply was given to this communication ; but Mr. Webster, the County 
Surveyor, and Mr. Leary, one of the Assistant Surveyors, having applied tn 
the Council for an increase of salary, it Avas resolved, after careful considera- 
tion, and a report from the Finance Committee, that the old remuneration 
should be continued. The officers, not being satisfied with this determination, 
brought the matter to the notice of the Local Government Board, forwarding 
at the same time a memorandum and petition, setting forth the grounds on 
Avhich they rested their claim. The Board thereupon proceeded to perform 
the duty imposed by the statute ; and by letters, dated the 7th and 25th 
February, respectively, informed the County Council of the conclusion arrived 
at in respect of the salaries. 

Up to this point, I think no serious objection can be taken to the procedure 
of the Local Government Board. 

Mr. Healy has criticised the letter of August on the ground that the Board 
ought not to have taken the initiative ; but as I read the sub-section it was 
its duty to see that the provision was put in force irrespective of any applica- 
tion from the transferred officer or local authority. It might have been more 
prudent if, before considering the memorandum and petition, the Board had 
called the attention of the Council to these documents and invited their com- 

E 
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merits thereon ; but if the letters of February were, as I should have read 
them myself and as the County Council regarded them, not a final determina- 
tion of the matter, but a tentative statement of what was in contemplation, no 
harm could ha?e resulted. 

On the receipt of these letters, the Council took a judicious course. It 
forwarded a statement of the reasons against the increase of salary, which, 
whether they were bad or good, were at least worthy of consideration. The 
reply to this document has caused me much surprise ; and I feel myself bound 
to say that if it correctly reflects the spirit in which the Local Government 
Board has undertaken the important duties imposed upon it by the Act, no 
one can wonder if the result be friction and unpleasantness with the local 
authorities. Its purport is that if the arguments put forward by the Council 
in support of their protest against the increased salary of the County Surveyor 
and his assistants had been furnished to the Board in the previous autumn, 
when the views of the Council were invited upon the claims of the officers, it 
would have weighed very carefully the Council’s opinion before deciding upon 
the increased salaries to be allowed, but that as the Council did not intervene, 
either by supplying any statement of its views, or by coming to an agreement 
with the officers, the Board had only to fulfil the obligations imposed by the 
sub-section. 

This must mean, if it has any meaning, that arguments relating to the 
performance of a public duty involving the rights and liabilities of officers and 
ratepayers, submitted by one of the interested parties which would or at 
least might have deserved to be weighed very carefully, were to be wholly 
disregarded because they had not been submitted at an earlier period. 

When it is remembered that the only notice of any kind given to the Council 
was the letter of August, received at a time when the newly constituted 
bodies had only begun to learn their duties, that the Board had never 
informed the Council of the memorandum and petition of the officers, and 
that the inquiry consequent thereon was conducted behind the backs of the 
parties interested — above all. when it is remembered that it was not till two 
months later that the sealed orders were issued, and that, therefore, the 
matter was still sub juclice, the April letter must be regarded as a very curious 
contribution to official literature. 

But although the methods of the Board are open to criticism, it does not 
follow that in adopting them it exceeded its jurisdiction. 

A judge or arbitrator, in the conduct of an inquiry, may act unreasonably 
and arrogantly, yet it may be impossible to impeach his judgment or award ; 
and having regard to the opinion I have already expressed that the Board 
has the widest discretion in regulating its procedure, I am hot prepared to 
hold that its sealed orders were made without jurisdiction merely because 
it declined to consider the reasons put forward by the County Council on 
the ground that they were received too late. 

There remains, however, the fundamental and essential question— did the 
Board adjudicate upon what it was authorised by the statute to determine, or 
is its order the record of something wholly different — tne determination of a 
matter upon which it had no jurisdiction to enter ? I rest this branch of my 
judgment on the official communications emanating from the Local Govern- 
ment Board. I gather from what was said in the Divisional Court that some 
of the Judges thought that there were discrepancies betwern the letters 
written by the Secretary and the affidavits of the Vice-President. I am glad 
to see that the Lord Chief Baron is satisfied that no such inconsistency exists ; 
but I have not thought it necessary to subject the documents to a critical 
examination with a view to forming an opinion on the subject. My reason is 
that I hold the Board bound by its official communications. In adjudicating 
upon civil rights, a Judge is often obliged to choose between a statement in 
writing made in good faith before litigation and the evidence of the writer 
given in the witness box. In such a case he has no hesitation in selecting 
the former. It is of still greater importance to apply the same rule to 
the utterances of public departments. We have here letters deliberately 
written by the official whose duty it is to make known the views and 
decisions of the Board ; and I cannot hesitate to accept and act upon what 
is contained therein. 
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I take first the letter of the 23rd February relating to the salaries of 
Assistant Surveyors. The petition of these officers made the principal 
foundation of their claim the fact that they had been hitherto notoriously 

under-paid. . . . e 

The letter points out that the length of roads in their districts varies from 
200 to 500 miles, and that the Board had come to the conclusion that the 
milage should be taken into consideration in determining the salary ot these 
officers, but that no salary should be less than £120. 

The Board had accordingly decided that the salaries of all existing Assistant 
Surveyors should be increased, and should be fixed according to a scale set 
forth, which makes the salary dependent entirely on the milage. It^vould be 
difficult to conceive a statement showing more clearly that the Board had 
recast and revised the old salaries, and that the increased remuneration was 
not given in respect of the increased work, but that the officer was to be paic 
for all his duties, old as well as new, according to the scale then promulgated. 

I am far from thinking that if the Board had jurisdiction to do this, the 
conclusion arrived at was not just and reasonable, but it exceeded its authority. 
The Sealed Orders embodying its determination are, I think, unobjection- 
able in form. The rule that an inferior court ought to show on the face ot 
its Orders the circumstances that give it jurisdiction only applied in the case 
of courts properly so called, and it is enough if the Orders of the Local 
Government Board set forth the provision of the statute under which it pur- 
ports to act. But the defect is one not of form but of substance, and tor the 
reasons I have indicated I am of opinion that the Order in Leary s case is 
wholly void. 

The letter of the 7th February, relating to the salaries of County Surveyors, 
more ambiguous. It states that the Board had come to the conclusion that a 
fixed addition of salary, uniform in each class, should be given to cover 
the additional work, and that the mileage of roads m each county should be a 
factor in determining the amount of the increased salary, which the Surveyors 
would be entitled to in order to recoup them for the additional travelling 
expenses. . 

These words, unlike the language used in reference to the _ Assistant 
Surveyors, seem to indicate that the Board in the case of the superior officers 
had confined itself to the duty prescribed by the statute. But the le.tei 
concludes by saying that “ the salary to be paid to the County Surveyor of 
Wexford, including the additional remuneration for his increased duties, 
accordingly fixed at £800 per annum”; and in a letter of the 27th June, 
Mr. Webster’s salary is described as the salary “ due to him accoidmg to 
the scale determined by the Board on the 24th January, 1900. 

Still, if I were to describe the matter upon these documents alone, I should 
not hold that in the case of Mr. Webster the Board “ exceeded its junsdic- 
tion. I am, however, obliged to read the letter of the 7th February m con- 
nection with that of the 23rd, which satisfies me, as I have already said, that 
the Board laid down an entirely new scale of remuneration for the Assistant 
Surveyors irrespective of what their old salaries had been. _ I need hardly say 
that l acquit the Local Government Board of any conscious usurpation of 
jurisdiction in so doing. It honestly, although erroneously believed that this 
was the duty imposed on it by Parliament, and it seems to me that , J . ought 
to assume that it acted on the same principle mi the » se of _ other office s I 
therefore hold that the sealed order relating to Mr. Webster s remuneration is 
also void. Whether in these circumstances they can he quashed hy means 
of the writ of certiorari is a question of much difficulty, as to which my mind 
was long in doubt; but, affcj anxious consideration, I have arrived at the 
same conclusion as the Lord Chief Baron, and, having had an opportunity of 
reading his judgment, I feel that I could not profitably add anything to it on 
this branch of the case. . „ 

I agree with him that there is nothing either in the original construction or 
the Local Government Board or in the Act of 1898 that renders the mt . of 
certiorari inapplicable to its orders when the order is the record of a i jud hcial 
determination; I agree with him also in holding that many of its 
are purely ministerial, and, therefore, outside the province of the writ, and 
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that even where it is entrusted with duties of a judicial character the discretion 
conferred is often so wide and absolute as to leave no place for the interference 
of any other authority. 

But I further hold, as he does, that there are cases — of which this is one — 
where the limits of the jurisdiction of the Board in judicial matters are 
defined by the statute that confers it ; and where, if those limits are trans- 
gressed, the writ of certiorari supplies a remedy. T, therefore, concur in the 
judgment of the Court allowing the appeals. 


The foregoing is an accurate report of the judgments of the Judges in 
the Court of Appeal. 

G. Y. Dixon, 

March 6th, 1901. 
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APPENDIX CONTAINING 

(1.) Copy of Affidavit, dated 9th August, 1900, made, by tlie Secretary of 
the County Council of Wexford, filed in the certiorari proceedings in the 
Queen’s Bench Division, and the exhibits therein referred to, in the case of 
Mr. Henry Webster, c.e., County Surveyor. 

(2.) Copy of Affidavit, dated 9th August, 1900, made by the Secretary of 
the County Council of Wexford, filed in the certiorari proceedings in the 
Queen’s Bench Division, and the exhibits therein referred to, in the case of 
Mr. Patrick Leary, Assistant Surveyor. 

(3.) Copy of Notice of Motion, dated 24th October, 1900, on behalf of the 
County Council of Wexford, to apply to the Court of Queen’s Bench to make 
absolute the Conditional Order of certiorari (Webster’s case), dated 15th 
August, 1900. 

(4.) Copy of Order of Court of Queen’s Bench, dated 1st December, 1900, 
discharging the Conditional Order. 


F 
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THE QUEEN v- THE LOCAL GOVERNMENT BOARD. 

(WEBSTER’S CASE). 


COPY AFFIDAVIT OF WILLIAM H. S. PIGOTT, 

Filed 10th August, 1900. 

1, WILLIAM H. S. PIGOTT of Wexford in the County of. Wexford, Gentleman, aged 
upwards or 21 years, make oath and say as follows : — 

, , 1 I Secretary of the County Council of the County of Wexford and beg to refer to 
lonr, ter I- 1 L tie ^ oe , al Government Board to me as such Secretary dated 29th August 
1899, on which marked “ A ’ I have endorsed my name before swearing this affidavit. 

2. Amongst the existing officers referred to in said letter is Mr' Henry Webster c E. 
County Surveyor, who was appointed to that office in 1892, at a salary of £500 per 

, to S et ^ r Wlfch £o ° per annum for an office and clerk, which salary was increased 
m 1894 to £600 per annum with a similar allowance for an office and clerk. In accordance 
with the request contained in the said letter, and in response to an application by the 
said Hemy Webster for an increase of salary, the Finance Committee of the said Council 
on the 2-nd November 1899, after a deliberation lasting over three hours passed a 
resolution confirming salary of £600 and allowance, and said resolution having been 
confirmed at a meeting of the said Council on the 11th December, 1899, was duty for- 
warded to the said Board. I refer to the Minutes of the said Council.’ 

• /? n ^ February following the said Board without having further consulted the 

said Council, or the said Committee, and without the previous knowledge of either 
issued the circular letter to the said Council, on which marked “B” I have endorsed my 
name, and from which it appears that the said Board decided that a fixed addition of 
salary, uniform m each class, should be given to cover additional office work, and other 
new duties which will be common to all the County Surveyors, and that the mileage of 
roads in each County should be a factor in determining the amount of the increased 
salary m order to recoup them for the additional travelling expenses. It further appears 
from the > said circular that the salary of the said Henry Webster as County Surveyor was 
fixed at £800 per annum. J 

4. As no communication in reference to the fixing of the said salary other than that 
referied to m the second paragragh of this affidavit was made by the said Council to 
the said Board previous to the issue of the said circular, none other having been asked 

+ ® S -j ld ?° aru ’ the said Council believes and charges that the decision arrived at 

as to the said salary was arrived at practically on an exparte statement, namely, a memo- 
randum prepared not even by the said Henry Webster, but as the said circular states 
by the County Surveyors presumably of Ireland. Under these circumstances the said 
Council submits that the said decision was arrived at in a manner contrary both to 
natural justice, and to the method prescribed by the law, and in total disregard of the 
special circumstances of the County of Wexford. 

frcukr haring been submitted to the said Finance Committee, that body 
on tne -3rd February, 1900, passed the resolution on a copy of which marked “ C ” I 
have endorsed my name. In accordance with the said resolution the Committee 
appointed for the purpose therein-mentioned met on the 3rd March following, con- 
sideied item by item the list of alleged increased duties furnished by the said Henry 
Webster, and thereupon adopted the resolution on a copy of which marked “ D ” I have 
endorsed my name The said resolution having been forwarded to the Local Govern- 
ment Board came before the said Council on the 3rd April, 1900, and the same having 
° f a s £P ple “ enta ?y t of reasons in support of the said resolution was 
adopted by the said Council. I refer to a copy of the said list on which marked “E” 

1 have endorsed my name, 

J' resolution and reasons were duly forwarded to the Local Government 

foTinkl ) h onn IlIy a ” SWer by the said 0otmeil ™ reply wan a letter of the 

30th April 1900, on a copy of which marked “ F ” I have endorsed my name. The said 
reply was taken into consideration by the said Council on the 1st May, 1900 when the 
resolutions were adopted, on copies of which marked “G” and “H” I have endorsed my 
name. J 
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Ihe same having been forwarded to the Local Government Board was answered by 
the lettei of the 26th May, 1900, on which marked “ J” I have endorsed my name. The 
Sr n efc °-i y , fche said Council was the letter from the said Board 
dated the 2Sth_ June 190°, with the sealed order dated 2Gth June, therein, referred to. I 
lefei to the said letter and the said order on which marked respectively “K and L” I 
have endorsed my name. 1 J 


. 8 ‘ T1 . ie said Council co nfcen ds that it is apparent that there is no reason whatever for 
increasing the salary of the said Henry Webster as said County Surveyor; that several 
of the alleged increased duties of the said Henry Webster do not exist, and that others 
wt’/f an 7 fchin /’ glanced by a decrease in duties; that the said Henry 

Webstei has admitted to the Vice-Chairman of the said Council that he did not inspect 
all the roads m the County four times a year instead of half-yearly as under the Grand 
Jury , that it is wholly and manifestly inequitable to fix uniform salaries for all County 
Surveyors as is done by the said circular of the 7th February, 1900, on which the said 
sealed order is based, and that it is especially inequitable to do so on exparte evidence, 
and without taking the trouble to inquire whether the said Council concurred in the 
exparte allegations on which the said circular appears to have been based. 

W. H. S. PlGOTT. 


Sworn the 9th August, 1900, &c. 


COPY EXHIBIT “ A ” referred to in foregoing Affidavit. 

No. 317 M. 1899. 

Local Government Board, 

Dublin, 29 tli August, 1899. 

Sis— The Local Government Board for Ireland desire to draw tile attention of the 
County Council to the terms of Section 115, Sub-Section 18, of the Local Government 
(Ireland) Act, 1898, which provide that existing officers transferred under the section 
shall receive such increase or diminution of remuneration in proportion to the increase or 
diminution of their duties as the Local Government Board may determine, and that the 
County Council, with the approval of the Board, may make a special'agreement with any 
of their officers in the matter. * 6 J 

To enable them to discharge the duty thus imposed upon them, the Board will be glad 
f ff e o Ve ’ three months from the present date, a statement showing the salaries 

of the Secretary, County Surveyors, Assistant Surveyors, and other officers of the Council 
who are affected by the provisions of the sub-section referred to, and who have not made 
a special agreement with the Council on the subject, together with a statement as to the 
increase or diminution of work to be taken into account in each case. 

Any observations which the Council may see fit to make respecting the claims of their 
olheers under the enactment in question will receive full consideration on the part of the 


I am, Sir, 

Your obedient servant, 

Thos. A. Mooney, 

Secretary. 

To the Secretary, 

To each County Council. 
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COPY EXHIBIT “ B ” referred to in foregoing Affidavit. 
No. 12 M., 1900. — Miscellaneous. 


Local Government Board, 

Dublin, 7th February, 1900. 

Sir, — I am directed by the Local Government Board for Ireland to inform you that 
they have had under consideration the claims for increased remuneration for increased 
duties made to them under Section 115 (18) of the Local Government (Ireland) Act, 1898, 
by the County Surveyors who have failed to come to an agreement with the County 
Councils on the matter. 

The Board have carefully considered all representations which have been received by 
them from the County Councils and their officers, in reponse to their circular of the 
29th of August upon this subject, and they have also had before them a memorandum 
prepared by the County Surveyors showing the nature of the increased duties devolving 
upon them under the Act. 

The Board observe that the Surveyors contend that their travelling expenses are 
largely increased, owing to their having to attend the meetings and adjourned meetings 
of the County and District Councils, and to make quarterly inspections for^Contrac tors’ 
payments. 

They also represent that their additional work in connection with their new duties, 
including the preparation of plans and specifications and quarterly reports for the District 
Councils, will practically occupy their entire time, so that their private practice must 
necessarily fall off, and will no longer be the same source of income to them which it has 
been in the past. 

The Board, in considering the claims of the Surveyors, have come to the conclusion 
that a fixed addition of salary, uniform in each class should be given to cover the 
additional office work and other new duties which will be common to all County 
Surveyors, and that the mileage of roads in each county should be a factor in determining 
the amount of the increased salary which the Surveyors would be entitled to in order to 
recoup them for the additional travelling expenses. 

The salaries of all Surveyors have accordingly been fixed upon this principle, which 
has been subject to a very slight variation to meet exceptional circumstances in the case 
of a few counties. 

The salary to be paid to the County Sui’veyor of Wexford, including the additional 
remuneration for his increased duties, is accordingly fixed at £800 per annum, the 
increase to date from 1st April last. 


To the Secretary of the County Council, 
Court House, Wexford. 


I am, Sir, 

Your obedient servant, 

D. J. MacSheahan, 

Assistant Secretary. 


EXHIBIT “ C ” referred to in foregoing Affidavit. 

COUNTY COUNCIL. 

COPY RESOLUTION of the Finance Committee of the 23rd February, 1900. 

“ That we disapprove of the increase of salary proposed by the Local Government 
Board to be granted Mr. Webster, and appoint a committee to draw up a resolution 
stating the reasons for this decision, which is to be forwarded to the Local Government 
Board. That the committee to be appointed examine the list of increased duties 
furnished by Mr. Webster when this matter was under the consideration of the Finance 
Committee.” 
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EXHIBIT “D” referred to in foregoing Affidavit. 

COPY, RESOLUTIONS, AND REASONS of the Finance Committee, of 
3rd March, 1900. 

That we disapprove of the increase of salary to £800 per year to the County Surveyor 
ordered by the Local Government Board for the following reasons : — 

1. Because we consider his present salary of £600, and £50 for an office and clerk ample, 
and £100 more than he originally undertook the duties for. 

2. That his duties have not increased on the whole, as formerly he had to attend two 
Grand Jury Meetings per year, each continuing probably for three days and ten Baronial 
Sessions with forty meetings in the year. The places of meetings for these sessions were 
scattered over the entire county, and seven had no rail accommodation, thus entailing 
car hire, now unnecessary, as he has only four District Council meetings to attend in the 
principal railway towns and the County Council meetings. 

3. He is now free from duty and responsibility of the Urban District, which formerly- 
required considerable attention. 

4. Because he has the active assistance of the County and District Councils, which,, 
unlike the Grand Juries, are continuous. 

5. We object as the representative of the Ratepayers to the Local Government Board 
Unnecessarily increasing expenditure of which the Government contribute nothing, and 
the landlords are now free. 

6. We regard the action of the Local Government Board in needlessly intruding 
between the Council and its officers as detrimental to public efficiency, and to the 
respect due to the Council by its officers. 

7. The only claim the Surveyor could have to increased pay would be because of 
quarterly instead of half-yearly inspections ; but, as we have shown, the smaller number 
of District Council meetings now necessary, and their easy access by rail more than 
compensates for the alleged increase of duties, and in any case we hold that in the 
ordinary course of his duty he should inspect the roads and the work of his subordinates 
at least quarterly. 

If he were not required to do so under the old imperfect system, there is no reason 
why he should now get extra pay lor simply doing his manifest duty. 

8. The Committee notice with regret that the Local Government Board, in considering 
the claims of the Surveyors, have come to the conclusion that a fixed addition of salary,, 
uniform in each class, should be given to cover additional office work, and other new 
duties which will be common to all County Surveyors, without having in the first- 
instance given the County Councils a similar opportunity of expressing their views on 
this subject. 


EXHIBIT “ E ” refeiTed to in foregoing Affidavit. 

COPY SUPPLEMENTARY LIST of Reasons passed by the County Council at a 
Meeting held on the 3rd April, 1900. 

1 . In the ordinary course of his duty the County Surveyor should inspect the roads 
quarterly. We cannot see why the County Surveyor should be paid extra for carrying 
on his manifest duty. 

2. The extra labour involved in this work is very small. 

3. We refer the Local Government Board to No. 7 ot the resolutions of the Committee 
appointed to consider this subject. 

4. Beyond the quarterly meetings, veiy few meetings of the County Council have been 
held, and Mr. Webster has not been asked to attend any of them. 

5. Involves very little exti'a time and labour. 

6. See preceding answer. 

7. Works reported on by Councillors do not show any increase from applications of a 
similar character under the old system. 

8. Mr. Webster states that the mileages of the County has increased four miles since 
the Local Government Act came into operation. The Wexford Grand Jury did not 
approve of increased remuneration of Surveyors, which they were unable by statute to 
grant; the County Wexford Grand Jury, in 1896, disapproved of salary of £600 a year 
to County Surveyor, as higher than necessary, but subsequently granted it on the lapsing 
of the pension to the former County Surveyor, Mr. Farrell. 

9. These are not increasing and no proof to the contrary has been offered by the 

County Surveyor. G 
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10. Once the measurements have been carried out there can be no increase of duty. 

11. The Surveyor is not asked to attend Committee meetings. 

12. We admit this, but an average report before us consists only of one-and-a-half 
sheets of foolscap. 

13. Could be seen to in the majority of instances by the Deputy Surveyors. 

14. No land acquired. Has not attended before Judge of Assize. 

15. No land acquired for quarries, or likely to be. No Provisional Orders sought. 
No Local Government Board inquiries held. 

16. No new roads proposed. 

17. No purchase, maintenance, or supervision of machinery, and none in contemplation. 

18. No quarries acquired, and consequently no supervision. 

19. Only a matter of half an hour’s calculation. 

20. See answer No. 19. 

21. No Bills opposed in Parliament, or likely to be. 

22. No ancient monuments in charge of County Council. 

23. Only required once every five years. 

24. No new Council halls to be erected or maintained. 

25. County Council have provided a sum of £50 for clerical staff and a free office in 
the courthouse. There does not appear to be any accounts to be kept by the County 
Surveyor. 

■ 26. No modifications of proposals for work, and no additional duties in this connection. 

27. There are no such works tinder the County Council. 

28. No Local Government Board inquiries have been held under the County Council. 

29. Under the old system the County Surveyor had to attend as many meetings of the 
Baronial Sessions and Grand Jury as he now has meetings of the District and County 
Councils, and as the latter are held in towns the travelling expenses of the Surveyor 
must show a decrease. 

30. See No. 29. 

31. No statement beyond a general observation made as regards this. 

No statement of extra travelling expenses submitted. 

No statement has been made to the County Council as to the extent and nature of 
County Surveyor’s practice, or its value, or as to how it has been interferred with by the 
operations of the Local Government Act. 

The County Council consider there has been no increase of work, or of expenses, to 
warrant an increase of the County Surveyor’s already high salary. When increase of 
work or of expenses occurs the County Council will be prepared to consider them. 


COPY EXHIBIT “ F ” referred to in foregoing Affidavit. 

No. 19,703, 1900 — County Wexford. 

Local Government Board, 

Dublin, 30 th April, 1900. 

Sir — The Local Government Board for Ireland have had before them the resolutions of the 
Wexford County Council of the 28th ultimo and 3rd instant on the subject of the salaries 
fixed by the Board for the County Surveyor and the Assistant Surveyors in the County, 
and in reply the Board desire to state that if the arguments, put forward by the 
Council in support of their protest against the increased salary of the County Surveyor 
and his Assistants had been, furnished to the Local Government Board last Autumn when 
they invited the views of the Council upon the claims of these officers, the Board would 
have weighed very carefully the Councils opinions before they decided upon the increased 
salaries to be allowed in these cases. 

The Council, however, did not intervene in the matter either by supplying the Local 
Government Board with any statement of their views, or by coming to an agreement 
with these officers, and the Board under these circumstances had only to fulfil the 
obligations imposed upon them by Section 115 of the Act. 

With regard to the Councils resolution the Board have only to remark that while the 
Council adriiit that these officers have certain increased duties to perform they nevertheless 
propose to allow them no increase of salary, whatever, 

The Local Government Board desire to remind the Council that these salaries are only 
payable to existing officersand that the amount of the total additional allowances payable to 
all officers, whose salaries have been increased by the Local Government Board, does not 
represent a charge to the Ratepayers of even one farthing in the pound. 


The Secretary, 

Wexford County Council. 


I am, Sir, 

Your obedient servant, 

H. M. SWAINE, Secretary. 
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COPY EXHIBIT “G” referred to in the foregoing Affidavit. 

COPY RESOLUTION of the County Council of the 1st May, 1900. 

“ That our Secretary be instructed to write to the Local Government Board stating 
that the County Council had not time properly to consider the question when it first 
arose — that in view of the large principle at stake and of the very cogent reasons for 
agreeing to the request of the Council and to which the Local Government Board have 
made no reply, we press the Local Government Board strongly to reconsider the attitude 
they have taken up in ihis case, and see if something could not be done to meet the views 
of the County Council.” 


COPY EXHIBIT “ H ’’ referred to in foregoing Affidavit. 

COPY RESOLUTION of County Council, dated the 1st May, 1900. 

“ That we concur with the resolution of the Irish County Councils General Council as 
follows : — Resolved — That this Council which represents the majority of the County 
Councils of Ireland protests against the arbitrary conduct of the Local Government 
Board in increasing the salaries of County and other officials under the Local Government 
Act without furnishing the Councils concerned with the evidence, or giving the reasons 
on which it based its decisions.” 


COPY EXHIBIT “ J” referred to in the foregoing Affidavit. 

No. 26, 257/1900, Wexford County. 

Local Government Board, 

Dublin, 2 6th May, 1900. 

Sir — The Local Government Board for Ireland have had before them the resolution 
adopted by the County Council of Wexford at their meeting on the 1st instant, requesting 
the Board to re-eonsider their action in connection with the salaries of the County 
Officials, and with reference thereto I am to state that the Board regret that they are 
unable to alter their decision as conveyed in their letter of the 30th ultimo, on the 
subject. 

The Board desire to point out that an opportunity was given to the County Council of 
Wexford as well as to every other County Council in Ireland, of stating their view with 
regard to the salaries of their officers. 

The County Council of Wexford came to no agreement with their officers in the 
matter, and the Local Government Board had therefore no course open to them but to 
fix the salaries as they were required to do by Section 1 1 5 (18) of the Local Government 
(Ireland) Act, 1898. 

I am, Sir, 

Your obedient servant, 

H. M. Swaine, Secretary. 

The Secretary, County Council of Wexford. 


COPY EXHIBIT “K” referred to in foregoing Affidavit. 

Local Government Board, 

Dublin, 27 tli June, 1900. 

Sir — I am directed by the Local Government Board for Ireland to inform the County 
Council of Wexford that the Board have received a communication from Mr. H. Webster, 
County Surveyor, in which he states that the County Council have declined to pay him 
the salary due to him according to the scale determined by the Board on the 24th 
January, 1900, under Sec. 115 (18) of the Local Government (Ireland) Act, 1898, which 
was duly notified to the Council on 7th February last. 

Mr. Webster states that he is about to institute legal proceedings against the Council, 
and the Board have therefore issued a special order under seal to enable him to recover 
the amount of salary which the Board have determined in his case. 

A copy of the sealed order is enclosed and the Board trust that the Council will not • 
involve themselves in legal costs in opposing the rights to which their officers are entitled 
under Act of Parliament. The Board have suggested to Mr. Webster to defer further 
proceedings pending the next meeting of the Council. 

I am, Sir, 

Your obedient servant, 

H. W. Swaine, Secretary. 

The Secretary, Wexford County Council. 
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COPY EXHIBIT “ L ” referred to in foregoing Affidavit. 

No. 37,289—1900. 

THE LOCAL GOVERNMENT BOARD FOR IRELAND. 

We, the Local Government Board for Ireland, in exercise of the powers vested in Us by 
Sub-section 18 of Section 1 15 of the Local Government (Ireland) Act, 1898. do hereby 
order and determine that Henry Webster, County Surveyoi’, in the County of Wexford, 
being an existing officer, transferred by the said Act, to the Council of the said County, 
is entitled under the above-cited sub-section of the said Act, to receive as from the 1st 
day of April, 1899, an increase of remuneration amounting to £200 per annum. 

Sealed with our Seal this 26th day of June, in the year of our Lord 1900. 

(Signed), H. A. Robinson. 

R. Bagwell. 


(WEBSTER'S CASE.) 

COPY AFFIDAVIT of Sir Henry Robinson, K.C.B., sworn 26th September, 1900. 

I, HENRY ROBINSON, K.C.B., of Haddington-terrace, Kingstown, in the County of 
Dublin, aged 21 years and upwards, make oath and say : — 

1. I am the Vice-President of the Local Government Board for Ireland, hereinafter 
called the “ Board,” and as such I am familiar with the several matters hereinafter 
referred to, and make this affidavit on behalf of the Board. 

2. I have read the affidavit of Wm. H. S. Pigott, purporting to have been sworn on 
the 9th day of August, 1900, in support of the conditional order made herein by this 
Honorable Court, ou the 15th day of August, 1900, and duly served upon the Board, 
and in reply thereto, and by way of cause against the making absolute of the said condi- 
tional order, I say as follows : — 

3. Save as hereinafter mentioned, no reply was made by the said Wexford County 
Council to the Board’s letter of the 29th day of August, 1899, referred to in the first 
paragraph of Mr. Pigott’s said affidavit, and no assistance was given by said County 
Council to the Board in the discharge of their duty under Sub-clause 18, the 115th See. 
of the Local Government (Ireland) Act, in respect of the duties of said County Surveyor, 
Henry Webster except in so far as the same was contained in the resolution and pro- 
ceedings of the said County Council hereinafter referred to. 

4. Immediately after the receipt of the resolution of said County Council of 11th 
December, 1899, referred to in the 2nd paragraph of Mr. Pigott’s said affidavit, whereby 
it was resolved to continue said County Surveyor’s salary as it had previously been, 
the Board received an intimation from said County Surveyor on the Board’s printed, 
form that he declined to agree to the proposal of the said County Council and at the 
same time said County Surveyor submitted to the Board a Memorandum as to the 
alleged increase of his duties on said printed Form and Memorandum marked respectively 
“ A ” and “ B. ” I have endorsed my name before swearing this affidavit. 

5. Inasmuch as the County Council and the said County Surveyor, Henry Webster, 
had failed to come to an agreement as to the future salary to be paid to the latter, the 
Board were bound to carry out their duty in reference to the matter as prescribed by 
the Local Government Act, and as similar questions had arisen in other counties in 
Ireland, the Board had to consider and did consider the general effect of the said Act 
on the duties of existing officers generally, and of each class of such officers throughout 
the country, for the purpose of enabling the Board to discharge their said duty in 
reference to county surveyors. The Board made most elaborate inquiries all over 
Ireland as regards the duties of county surveyors under the Grand Jury system, and 
under the new Act, and such inquiries were conducted altogether independently of any 
statement made or communicated to the Board either by such officers themselves, or by 
any association or body purporting to represent them. In such inquiries the Board had 
the assistance of well-qualified Government officials who were perfectly familiar with 
the duties of county surveyors, as well as the benefit of communications on the matter 
from many other county councils in Ireland, and besides the members of the board by 
virtue of their position and duties both prior to and since the passing of the Local 
Government Act, had ample knowledge of the work devolving upon county surveyors. 
As a result of these inquiries the Board came to the conclusion that the duties 
devolving upon county surveyors generally under the Act were considerably increased, 
and that increase of salary should, in the absence of agreements between the county 
councils and the county surveyors be determined upon by the Board, and for the purpose 
of so determining the Board honestly and bona fi.de considered with extreme care the 
nature of the duties to be performed by the county surveyors under the new Act as 
compared with their duties under the Grand Jury system. 
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6. The Board had also before them a memorandum prepared by the general body of 
county surveyors setting forth the alleged increases of duties devolving upon them as a 
body under the new Act, their duties being in the main similar in each county ; but in no 
case was any statement made, either by the general body of county surveyors, or by 
an individual member, accepted or acted upon by the Board without separate and 
independent investigation, and was only accepted and acted upon to the extent to which 
it was verified by such investigation, and was only accepted and acted upon to the extent 
to which it was verified by such investigation. I beg leave to refer tc a copy of the said 
memorandum from the county surveyors on which, marked “ C,” I have endorsed my 
name before swearing this affidavit. 

7. After the receipt by the Board of the notice from said Henry Webster referred to in - 
the 4th paragraph hereof, that he declined to accept the salary proposed by said County 
Council, the Board specially, considered his claims as County Surveyor of the said County 
of Wexford, and having decided that the general principles adopted by them, after such 
investigation and inquiry as aforesaid, were applicable to said county, and that the duties 
which the said Couuty Surveyor was bound to perform were increased by reason of said 
Local Government Act, determined that the salary of said County Surveyor should be 
increased by the sum of £200 per annum, such increase being in proportion to the increase 
of his said duties as determined by the Board. The Board had the most ample materials 
to enable them to arrive at their determination, and had intimate knowledge of said 
County Surveyor’s duties both before and after the passing of the Local Government Act. 

8. The said County Council were, as I verily believe, well aware that the said County 
Surveyor had declined to. accept the salary proposed by them, and that he had called 
upon the Board to determine the matter immediately after the said 11th day of December, 
yet the said County Council took no steps whatever to inform the Board of their views, 
nor did they submit to the Board any criticism whatever on the claims of the said Henry 
Webster in respect of alleged increase of duties, as placed before the said County Council 
by the said Henry W ebster ; and the Board had no information whatever from the said 
County Council on the subject other than that conveyed by their said resolution until 
after the date of their said letter of 7th February, 1900. 

9. By said letter of the 7th February, 1900, the Board intimated to said County 
Council their determina tion as regards the salary which should be paid to said County 
Surveyor, but it is utterly erroneous to state that said determination was arrived at on 
ex-parte evidence, or without taking the trouble to inquire whether the said ex-parti 
allegations were well grounded or not, or that said circular of the 7th February is based 
on such ex-parte allegations ; on the conti’ary, I repeat that said determination was based 
entirely on the separate and independent investigation of the Board, and no statement 
from any quarter was accepted or acted upon unless found to be accurate after full 
investigation. The Board fully recognise that county surveyors would naturally be 
inclined to exaggei’ate their claims, and took the utmost pains to arrive at a just con- 
clusion as between them and the county councils. 

10. It is also erroneous to state that the Board have fixed uniform salaries for all 
county surveyors, or that it was so stated, or intended to be so stated, in said circular of 
the 7th February. As before mentioned, the Board came to the conclusion that certain 
increased duties by reason' of the Act were, and would be, common to all county 
surveyors, and that in respect of such common increased duties a uniform increase of 
remuneration in each of the four classes of counties respectively should be allowed. The 
Board also consider that the total road mileage in each county should be considered as a 
factor in determieing the amount of increased salary to be paid to county surveyors, and 
this factor, amongst others, was in each case fully considered by the Board as a matter 
of duty by reason of the system of • quarterly instead of half-yearly payments to 
contractors. Under the new Act county surveyors should inspect all contract roads 
within the county four times each year instead of twice, as formerly, and this duty 
county surveyors are expressly bound to perform under the Act ; besides, the Local 
Government Act imposes on the councils the statutory duty of keeping all public works,, 
including roads of every kind, bridges, pipes, arches, fences, &c., in good condition and 
repair, thereby involving on the part of the county surveyor largely increased duties 
as compared with his duties under the Grand Jury. 

11. It is also utterly erroneous to state that the special circumstances of the County 
of Wexford were not considered by the Board in arriving at the determination of the 
increase of salary aforesaid. They -were all fully considered, and the Board had com- 
plete knowledge of them. The County of Wexford requires extreme skill and attention 
on the part of the County Surveyor. It has a large sea-board, with piers and harbours 
under the Surveyor’s charge, and several roads running down to strands and landing-places. 
These roads are often injured- by storms, and they accordingly require regular attention 
and inspection. There are also a number of very important bridges, including, as I 
believe, six with opening spans over to the Rivers Slaney and Barrow. 

12. I beg leave to refer to the resolutions of the Finance Committee of the 23rd 
February, 1900, and also to the other minutes and resolutions referred to in the 5th 
paragraph of Mr. Pigott’s affidavit, and in reference thereto I respectfully submit to 
this Honourable Court that it is manifest therefrom that the said County Council 
have acted and are acting throughout on the assumption that the said County Sur- 
veyor’s former salary was and is ample, and that their decision hereinbefore referred to 
was arrived at wholly irrespective of any increase or diminution of duties by reason of 
the Local Government Act. In support of this I beg leave to refer to a resolution 
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of the said County Council at a meeting held on the 23rd February, 1900, in which 
they set forth that “ If the appointment of County Surveyor was open they would be able 
to obtain the services of a competent official at a salary less than the Council have been 
paying Mr. Webster,” on a copy of the said resolution and the Board’s reply thereto, 
marked respectively “ D and E,” I have endorsed my name before swearing this affidavit. 

13. In further reference to the before-mentioned reasons and resolutions of said 
County Council, I beg leave to say that the matters therein referred to were in fact 
considered by the Board before they arrived at their said determination, and for the 
purposes thereof, and the Board did come to the conclusion thereon that some of the 
items of claim put forward by Mr. Webster were not such as to entitle him to increased 
remuneration in respect thereof, and they were accordingly disregarded by the Board. 
In no case were his statements as to increased duties accepted without investigation. 
The Board still remains of opinion after consideration of all the statements and resolutions 
placed before them by the County Council that the increase of salary determined upon them 
as payable to said County Surveyor is just and equitable, having regard to the increase of 
duties which he is bound to perform by reason of the Local Government (Ireland) Act. 

14. I also beg leave to refer to the several documents mentioned in the 6th and 7th 
paragraphs of Mr. Pigott’s affidavit when produced. 

1 5. The Board hoped that said County Council would eventually adopt the increase 
of salary mentioned in said letter of the 7th February, but as the Council persisted 
in their refusal to pay Mr. Webster in accordance therewith, the Board issued the said 
sealed order of the 26th June, 1900, duly executed in accordance with the provisions of 
the statute. 

16. I respectfully submit !to this Honorable Court that the said order was legally 
and properly made by the Board, and was within the jurisdiction and the powers of the 
Board under the law in that behalf. 

17. Save where herein otherwise appears I make the foregoing statements of my own 
knowledge and on authority of the documents herein referred to. 

Sworn, &c., 

This affidavit is filed on behalf of the Local Government Board, by their Solicitor, 
T. T. Mecredy and Son, of 91 Merrion-square, W., Dublin. 


COPY EXHIBIT “ A ” referred to in foregoing affidavit. 
No. 1. 

LOCAL GOVERNMENT (IRELAND) ACT, 1898. 
Section 115 (18) 72619. 

COUNTY OF WEXFORD COUNTY SURVEYORS. 


I. Amount of salary hitherto paid. 

[Amount of other emoluments (if any). 

II. Whether bound by terms of his 
appointment to devote his entire 
time to his duties. 

III. Future salary proposed to be allowed 
by the County Council. 

IV. Whether any emoluments will be re- 
ceivedin addition to the salary so fixed. 

V. Whether the Surveyor agrees to 
accept the salary proposed. 

VI. If the reply to query six in the 
negative state the amount claimed 
by Surveyor. 

VII. Give a brief statement of additional 
duties. 


VIII. State whether the county is scheduled 
as 1st, 2nd, 3rd, or 4th class. 


I. £600 per annum. 

£50 per annum for office expenses. 

II. The Grand Jury permitted me to take 
private practice within the County 
but not outside the County. 

III. £600 per annum, and £50 per annum 
to pay for a clerk and office expenses. 

IV. No. 

V. No. 

VI. £900 per annum, i.e. an increase of 
50 0 / o . 

VII. The work is almost doubled. In- 
spections have to be made for four 
sets of Certificates instead of two 
heretofore. The County Surveyor 
makes the applications for renewal 
of contracts and road repairs, which 
applications were formerly made by 
two cess papers. Attendance on 
Co. Council meetings and adjourned 
meetings, also Committee meetings, in- 
stead of two Grand Jury meetings. 
Reports to District Councils — 16 
Reports annually, and 4 to County 
Councils, instead of two annually to 
the Grand Jury, and many other 
additional duties pointed *out on 
accompanying memorandum. 

VIII. The county is scheduled 1st class. 


Henry Webster, b.e., M.Inst., c.i.e., 


December 11, 1899. County Surveyor, Wexford. 
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COPY EXHIBIT “ B ” referred to in the foregoing affidavit. 


COPY OF MEMORANDUM sent to the Local Government Board, 

December 12th, 1899. 

ADDITIONS TO EXISTING DUTIES. 

1. Increased inspections due to quarterly payments to contractors instead of half- 
yearly as heretofore. 

2. Preparation of four sets of certificates instead of two. 

3. Attendance at quarterly and annual and adjourned meetings of County Council 
instead of two Grand Jury meetings. 

4. Attendance at quartei’ly (District Council) meetings and adjourned meetings instead 
of Baronial half-yearly Sessions. 

5. Quarterly Reports to County Council instead of two to Grand Juries. 

6. Applications for all roads and repairs instead of by two ratepayers as heretofore. 

_ 7. Inspection of works proposed by Councillors and reports thereon. This necessitates 
visiting many districts a second time after the ordinary inspections. 

8. Increased mileage of roads in the future. Since 1857 the mileage of roads has more 
than doubled. The Grand Juries in 1896 almost unanimously approved of increased 
remuneration for the surveyors in consequence of this increase, but were unable to give 
it on account of the statutory limitations to salaries. 

9. Increase of works in county surveyor’s hands. 

10. Increased work due to cutting the contract (roads) into smaller lengths. 

NEW DUTIES. 

1. Attendance on Committee meetings. 

2. Reporting to each District Council four times yearly on condition of works, payments, 
&c., ten days before meetings. 

3. Report on District Councillors’ proposals before meeting four times yearly, 

4. Acquisition of lands for works. Plans for same and attendance before Judges of 
Assize. 

5. Acquisition of lands, of quarries, &c., involving plans for Provisional Orders. 

6. Preparation of maps for new roads. 

7. Purchase or hire, maintenance, and supervision of machinery. 

8. Superintending the proper working of quarries acquired by the County Council. 

9. Annual estimate of expenditure for each District Council. 

10. Report and Certificate to County Council on each District Council's Estimate. 

11. Opposing Bills in Parliament. 

12. Inspection of ancient monuments. 

13. Periodical reports on the revision of main roads. 

14. Erection of, and maintenance, of Council halls and buildings. 

15. Extra clerical work owing to increased correspondence and more complicated 
system of accounts. 

-16 Mortifications of proposals for works. 

17. Transfer of duties of Drainage Boards. 

18. Attendance on Local Government Board Inquiries. 

INCREASED EXPENSES. 

1. Travelling expenses nearly doubled in making inspections for contractors’ payments 
our times yearly instead of twice. 

2. Expense of attendance at meetings of District Councils and adjournments, and 
annually for each District Council. 

3. Increased expenses for inspection of works proposed by Councillors. 


EXHIBIT <£ C ” referred to in foregoing Affidavit. 


MEMORANDUM. 

Shewing : — 

Firstly. — Increased duties imposed on County Surveyors by the Local Government 
(Ireland) Act, 1898, and by the Orders in Council in connection therewith. 

Secondly. — Increased expenses necessarily incurred in carrying out these increased 
duties. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



1a. — Additions to Existing Duties. 

1. Increased inspections, due to quarterly payments to Contractor, instead of half- 
yearly, as heretofore. 

2. Preparation of four sets of Certificates, instead of two. 

3. Attendances at quarterly and annual meetings of County Councils (5), instead of 
two Grand Jury Meetings. 

4. Attendance at quarterly meetings of District Councils, instead of half-yearly meet- 
ings of Baronial Sessions. 

5. Quarterly reports to County Councils, instead of two to Grand Juries, as heretofore. 

” 6. Applications for all roads and repairs, instead of by two ratepayers, as heretofore. 

7. Inspection of works proposed by Councillors, and reports thereof. This will neces- . 
sitate visiting many districts a second time, as the ordinary inspections must have been 
completed before the lodgment of Councillors’ proposals, 

8. Increased mileage of roads in the future. Since 1857 the mileage of roads has more 
than doubled. The Grand Juries in 1896 almost unanimously approved of increased 
remuneration for the Surveyors in consequence of this increase, but were unable to grant 
it on account of the statutory limitations to salaries. 

9. Extra or reduced mileage owing to alterations in County Boundaries. 

10. Increase of works in County Surveyor’s hands. 

1b. New Duties. 

1. Attendance on Committee Meetings. 

2. Report to each District Council four times yearly on condition of works, payments, 
&c., ten days before meetings. 

3. Report on District Councillors’ proposal before meeting four times yearly. 

4. Acquisition of lands for works. Plans for same and attendance before Judges of 
Assizes. 

5. Acquisition of lands for quarries, &c., involving plans for provisional orders and 
attendances at Local Government Board Inquiries. 

. 6. Preparation of maps for new roads. 

7. Purchase, supervision, and maintenance of machinery. 

8. Superintending the proper working of quarries acquired by the County Council 

9. Annual estimate of yearly expenditure for each District Council. 

10. Report and Certificates to County Council on each District Council’s Estimate. 

11. Opposing Bills in Parliament. 

12. Inspection of ancient monuments. 

13. Periodical reports on the revision of main roads. 

14. Erection of and maintenance of Council halls and buildings. 

15. Extra clerical work, owing to increased correspondence and more complicated 
system of accounts. 

16. Transfer of duties of Drainage Boards, &c. 

17. Modifications ot proposals for work. 

18. Attendance on Local Government Board Inquiries. 

2.— Increased Expenses. 

1. Travelling expenses nearly doubled in making inspections for Contractors’ pay- 
ments four times yearly instead of twice. 

2. Expenses of attending meetings of district councils and adjournments, eight 
annually for each council, instead of two for each barony as heretofore. 

3. Increased expense of inspections for report on councilors’ applications, due to these 
inspections having now to be made after payment, inspections have been completed, and 
all these applications being made four times yearly instead of twice. 

It is desirable to impress on the councils that all the surveyors’ expenses of any kind, 
are paid out of salary, and that any increased work causing any increase of expense, 
without a corresponding addition to salary, means an actual and serious diminution of ; 
income. 

It is specially suggested that any scale of increased emoluments determined by the 
Local Government Board should except any work in connection with lunatic asylums, or 
large architectural works, and also any expenses incurred outside the limits of the 
county. 


E. A. Hackett. 

J. 0. Moynan. 

M. E. L’Estrange Duffin, 

Hon. Secretary. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



33 


COPY EXHIBIT “ D ” referred to in the foregoing Affidavit. 


MINUTES OF COMMITTEE appointed at County Council Meeting, February 23rd, 
1900. 

To draw up a resolution showing reasons for disapproving the increase of salary 
granted by the Local Government Board to Mr. Webster, County Surveyor. 

MEETING OF COMMITTEE, March 3rd, 1900. 

Minutes of Meeting of Committee appointed by the County Council under the 
following resolutions : — 

Proposed by Mr. Peacocke, seconded by Mr. Dempsey : — 

“ That we disapprove of the increase of salary proposed by the Local Government 
Board to be granted Mr. Webster, and appoint a Committee to draw up a resolution 
stating the reasons for this decision, which is to be forwarded to the Local Government 
Board. That the Committee to be appointed examine the list of increased duties fur- 
nished by Mr. Webster when this matter was under the consideration of the Finance 
Committee.” 

Present : — Messrs. D. Dempsey, James Donohoe, C. H. Peacocke, Michael Browne, J. F. 
Walsh, James Codd. 

The Committee examined minutely the list of increased duties which were submitted, 
to the Finance Committee by Mr. Webster, item by item being discussed. 

On the motion of Mr. Donohoe, seconded by Mr. Dempsey, the following resolution 
was adopted, and ordered to be forwarded to the Local Government Board : — 

“ Resolved — That we disapprove of the increase of salary to £800 per year to the 
County Surveyor ordei’ed by the Local Government Board for the following reasons — 

1. Because we consider his present salary of £600, and £50 for an office and clerk, 
ample, and £100 more than he originally undertook the duties for. 

2. That his duties have not increased on the whole, as formerly he had to attend two 
Grand Jury meetings per year, each continuing probably for three days, and ten baronial 
sessions with forty meetings in the year. The places of meeting for these sessions were 
scattered over the entire county and seven had no rail accommodation, thus entailing car 
hire, now unnecessary, as he has only four district council meetings to attend in the 
principal railway towns and the county council meetings. 

3. lie is now free from duty and responsibility of the urban districts, which formerly 
required considerable attention. 

4. Because he has the active assistance of the county and district councils, which, 
unlike the Grand Juries, are continuous’. 

5. We object, as the representatives of the ratepayers to the Local Government Board, 
unnecessarily increasing expenditure of which the Government contributes nothing and 
the landlords are now free. 

6. We regard the action of the Local Government Board, in needlessly in trading between 
the council and its officers, as detrimental to public efficiency, and to the respect due to 
the council by its officers. 

7. The only claim the Surveyor could have to increased pay would be because of 
quarterly instead of half-yearly inspections ; but as we have shown, the smaller number of 
district council meetings now necessary and their easy access by rail more than com- 
pensate for the alleged increase of duties, and in any case we hold that in the ordinary 
course of his duty he should inspect the roads and the work of his subordinates at least 
quarterly. If he were not required to do sounder the old imperfect system, there is no 
reason why he should now get extra pay for simply doing his manifest duty. 

8. The Committee notice with regret that the Local Government Board ‘ in considering 
the claims of the- Surveyors have come to the conclusion that a fixed addition of salary 
uniform in each class should be given to cover additional office work and other new duties 
which will be common to all County Surveyors,’ without having in the first instance 
given the county council a similar opportunity of expressing their views on this subject.” 

On the motion of Mr. Brown, seconded by Mr. Codd, the following resolution was also 
passed : — 

“ Resolved — That in view of the large increases of salary which the Local Govern- 
ment Board have awarded to several officers, we regard this matter as one of urgent 
importance, and request Sir Thomas Esmonde, Chairman of the Irish County Councils’ 
General Council, to call a meeting of that body as soon as possible, in order that the 
county councils can take united action on this question.” 

N. J. Frizelle, Assistant Secretary, Council Counpil. 

March 5th, 1900. 

For Captain Pigott, Secretary. 

I 
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COPY EXHIBIT “ E ” referred to in the foregoing Affidavit. 


(Letter from Local Government Board to Presiding Chairman of Wexford County 
Council.) 

No. 12853, County Wexford. 

Local Government Board, 

Dublin, March, 1900. 

Sir, — The Local Government Board for Ireland have had before them the resolution 
of the Wexford County Council of the 23rd uit., relative to the salary of the county 
surveyor. 

The Council state that they are certain that if the appointment of county surveyor was 
open they would be able to obtain the services of a competent official at a salary less 
than that hitherto paid to Mr. Webster; and the Board desire to point out in reference 
to this statement, that while the Council may be correct in their view of the matter, it 
must be remembered that the existing surveyors are by law entitled to an increase of 
salary in proportion to their increase of work, and that even had Mr. Webster been in 
receipt of a larger salary than £800 before the passing of the Act, he would still have 
been entitled to an increase of salary in respect of the new duties under the Act. The 
obligation of determining the increase of salary to be awarded to existing officers for the 
increase of duties devolving on them has been placed by Parliament on the Local 
Government Board, and while the Board have received strong protests from the local 
authorities, on the one hand, against their decision on the grounds that the increases were 
too high, they have on the other hand received strong representations from “ existing ” 
officers that the additions to their salaries were not in proportion to the increase in their 
duties. 

The Local Government Board feel sure that the County Council of Wexford will, on 
reconsideration of the matter see the propriety of abandoning their present intention to 
resist the Local Government Board’s action in carrying out the law by paying Mr. 
Webster the amount awarded by the Board. 

I am, Sir, 

Your obedient servant. 


The Presiding Chairman 

of the Wexford County Council. 


H. M. Swaine, Secretary. 


(WEBSTER’S CASE.) 

COPY AFFIDAVIT of William H. S. Pigott, filed 23rd October, 1 900. 


I. WILLIAM H. S. PIGOTT, of Wexford, in the county of Wexford, Gentleman, 
Secretary of the Wexford County Council, aged upwards of twenty-one years, make 
oath and say : — 

1. I refer to my affidavit sworn herein on the 9th day of August, 1900. 

2. I have read what purports to be a copy of an affidavit filed herein on the 28th 
September, 1900, by Sir Henry Robinson, Vice-President of the Local Government Board 
for Ireland, and in reply to paragraph 9 of the said affidavit I say that subsequent to the 
said circular letter of the 29th August, 1899, no inquiry whatever was made by the Local 
Government Board in reference to the subject matter of the said circular of any officer or 
any member of the said Council, or of any other person authorized by the Council to 
answer such inquiries on its behalf, and I further say that no such member, officer, or person 
has ever given the Board any information which would justify the order complained of. 

3. In reply to paragraph 11 of the said affidavit I say that no inquiry was made by the 
Local Government Board to any officer or member of the Council, or of any other 
authorized person in reference to the special circumstances of the county of Wexford. 
I further say in reply to said paragraph that though it is true that the said county has a 
large seaboard, with piers and roads leading thereto, under the charge of the county 
surveyor, the said piers, roads, and bridges referred to in said paragraph were in existence 
and under the control of the county surveyor before the passing of the Local 
Government Act. 

4. In reply to paragraph 12 of. the said affidavit, the Council says that it has throughout 
contended that there has been no such increase in the duties of the county surveyor as 
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to warrant an increase of a salary already sufficient, but it emphatically denies that it 
has ever acted so as to furnish a ground for thinking that, if any appreciable increase of 
work were shown, it would not be willing to give an increase of salary, and it does not 
now take up that position ; but the Council also emphatically states that taking every- 
thmg into account there has been no appreciable, or, in fact, any increase of work thrown 
on the County Surveyor by the operation of the Local Government Act, and that it is a 
grievous hardship on the ratepayers, whom it represents, that the Local Government 
Board should have determined the question whether there has been an increase of work 
or not behind its back, on the evidence of unknown persons, whose names are not even 
now given, and whose testimony it has had no opportunity of sifting. I further say that 
even now no details are given of the increase of work in respect of which an increase 
ol salary has been ordered. 

Sworn this 20th day of October, 1900, &c. 

W. H. S. PlGOTT. 

This Affidavit is filed on behalf of the Wexford County Council by R, W. Elyee 
^Solicitor, 38, Dame-street, Dublin. ° ’ 


(WEBSTER’S CASE.) 

COPY AFFIDAVIT OF HENRY WEBSTER. 


WEBSTER, of Ounavarra, Courtown Harbour, in the county of Wexford, 
aged 21 years and upwards, make oath and say as follows : — 

} an L tI 'f County Surveyor for the County of Wexford. I have read the Affidavit of 
william H. b. Pigott, purporting to have been sworn on the 9th day of August, 1900, in 
support of the conditional order made herein by this Honorable Court on the 15 th day of 
August, 1900 ; also the affidavit of Sir Henry Robinson, Vice-President of the Local 
Government Board for Ireland, purporting to have been sworn on the 26th day of 
beptember, 1900, in reply thereto, and by way of cause against the making absolute of 
the said Conditional Order, and I have also read a second Affidavit of the said Wm. H. S. 
Pigott purporting to have been sworn on the 20th day of October, 1900 in further 
support of the said Conditional Order 

„ P n or .before the meeting of the Finance Committee of the said County Council 
ot Wexford, held on the 22nd day of November, 1899, as hereinafter mentioned, I 
handed m to the said County Council a memorandum showing my increased and 
additional duties and expenses under the Local Government Act, being the memorandum 
let erred to in Paragraph 4 of the said Affidavit of Sir Henry Robinson, and therein 
marked “ B. 

3. The said memorandum, which was very carefully prepared by me, and which has 
reference entirely to m3' own particular work in the County of Wexford, was considered 
by the said Finance Committee at their said meeting of the 22nd November, 1899. the 
result being that they passed a recommendation to the effect that my former salary 
should not be increased. I beg to refer to a copy of the minutes of the said meeting 
upon which, marked “ A, ” I have endorsed my name. 

4. On the 24th day of November, 1899, I received from the Secretary of the Local 
Government Board a letter dated the 23rd of that month, upon which, marked “ B,” I have 
endorsed my name, enclosing two printed forms, Nos. 1 and 2, and requesting me to fill in the 
particulars thereby required. Form No. 1 had reference to the increased and additional 
duties in respect of which I claimed increased remuneration, and Form No. 2 had reference 
to the amount claimed by me for bringing the Local Government Act into operation, 
which is not material to the present Inquiry. On the following day, namely, November 
25th, 1 filled up and returned said Form, No. 2, to the Secretary to the said Board, with a 
letter of that date, upon a copy of which, marked “ C,” I have endorsed my name, and in 
which I stated that the said Finance Committee had passed a recommendation that my 
salary should remain as it had previously been, and I retained Form No. 1 until after the 
meeting of the County Council, which was to beheld on the 11th day of December, 1899, 
at which the recommendation arrived at by the Finance Committee on the 22nd day 
of ^November, 1899, would be considered. 

5. I received a further letter from the said Secretary of the Board, dated the 24th 
day of November, 1899, requesting me to state the date when I was appointed to the 
said office of County Surveyor, and which said letter I answered in due course, and 
upon which, marked “D,” I have endorsed my name. 

Q- -^-t the meeting of the said County Council, held on the 11th day of December, 
1899, the question of my claim for increased salary again came forward ; and the re- 
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commendation of the said Finance Committee of the 22nd November, 1899, was con- 
sidered, with the result that the Council passed a Resolution confirming the said re- 
commendation of the said Finance Committee ; whereupon I informed the Council that 
I declined to concur in their decision, and that I would appeal to the Local Government 
Board to settle the question, and would forward to the Board the same Memorandum in 
reference to my increased and additional duties as that which had already been placed 
before, and considered by the said Finance Committee, and by the said council at their 
then present meeting of the 11th December, 1899. I beg to refer to the Minutes of the 
last-mentioned meeting upon which, marked “ E, ” I have endorsed my name. 

7. On the following day, namely, December the 12th, 1899, 1 wrote a letter to the 
Secretaiy to the said Board, enclosing the said Form No. 1, which I had duly filled up, 
aud informing him of what had taken place at the meeting of the previous day, and at 
the same time I sent him the said Memorandum as to my increased and additional duties, 
and in my said letter I also supplied the said Board with information and particulars in 
reference thereto, and which it was important they should know for the purpose of con- 
sidering my claim for increased remuneration. I beg to refer to a copy of the said letter 
upon which, marked “F, ’’ I have endorsed my name. 

8. I therefore say that the statement in the Conditional Order in this matter that the- 
Local Government Board were not aware that no special agreement as to remuneration 
had been made between me and the said Council is entirely incorrect, ami that as is 
apparent from what I have hereinbefore sworn, the said Local Government Board were 
well aware that there was a dispute between me and the said Council as to the amount 
of my increased remuneration ; and I further say that before the said Board decided what 
the increase in my salary was to be, they had before them precisely the same information 
and particulars in regard to my claim as had been placed before and considered by the 
said Council previous to their refusal to agree to or sanction any increase. 

9. The letter of the 8th day of February, 1900, from the Board to the said County 
Council, referred to in paragraph 3 of Mr. Pigott’s affidavit, sworn 9th day of August, 
1900, intimating the increase in my salary, was considered by the said County Council, 
and they refused to agree to the decision of the said Board ; and thereupon I wrote to 
the Secretaiy to the said Board, informing him of that fact and asking what steps I 
should take in the matter, in reply to which I received the letter of 21st May, 1900, from 
the Secretaiy to the said Board, upon which, marked “ G,” I have endorsed my name. 

10. A day or two previous to the 20th day of June, 1900, 1 wrote to the County 
Council, formally demanding payment of my salary at the rate fixed by the said Board, 
in reply to which application I received from the Secretary to the said Council a letter, 
dated 20th day of June, 1900, upon which, marked “ H,” I have endorsed my name; and 
upon the said 20th day of June I wrote to the Secretary of the Board, informing him that 
the said County Council had flatly refused to pay my increased salary, upon a copy of 
which, marked “ I,” l have endorsed my name. 

11. I wish to draw attention to the fact that it is in respect of my increased “ duties - 
that I am entitled to increased remuneration, and that by the definition clause (Section 
1 and 9) of the Local Government Act, 1898, the expression “ duties ” includes responsi- 
bilities and obligations, and I submit that there can be no doubt, but that, quite apart 
from any question of additional duties or increase of existing duties, much larger 
responsibilities and much heavier and more onerous obligations have been cast upon 
County Surveyors in Ireland, in consequence of the new Act. 

12. Referring to paragraph 8 of the said Affidavit of the said William H. S. Pigott, 
sworn the 9th day of August, 1900, I say that it is true that I did not inspect each indi- 
vidual road four times a year. Such a thing is never done, and would be utterly 
impossible, having regard to the fact that there are about 2,000 miles in the county, and to 
inspect each of those miles four times a year, including, of course, all bye-roads, would 
mean 8,000 miles of road, and inasmuch as it would be necessary in making such inspection 
to travel over a great deal of the same ground, about half as much again must be added 
to this figure, which would make a total of 12,000 miles to be travelled in the year. No 
more than thirty miles of road can be efficiently inspected in one day, so that even if 1 
devoted all my time every day of the year inspecting roads I could not get through the 
amount of inspection mentioned. The only matter of importance which it is necessary 
to consider in reference to this part of my duties is the fact that the amount of 
inspection work which I have now to perform is, at least, twice as much as formerly. 

13. My means of knowledge of the foregoing facts is personal, save where otherwise 
stated, and where so stated same is truly stated. 

[Here ends Affidavit.] 
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COPY EXHIBIT “ A. ” referred to in foregoing affidavit. 


“A.” FINANCE COMMITTEE MEETING, November 22nd, 1899. 

Present: — Messrs. Edmund Hore, Vice-Chairman County Couucil, presiding, C. M. 
Doyue, P. F. Walsh, C. H. Peacocke, P. Ryan, James Codd, Michael Brown, and Lord 
Stopford. Captain Pigott, Secretary to the County Council, and Mr. H. Webster, 
County Surveyor, were in attendance. 

Mr. Webster applied for an increase of salary, and submitted a list of additional and 
new duties imposed upon him under the Local Government Act. Applications of a 
similar nature were received from Mrs. Richards, Courthouse keeper, Wexford, and on 
behalf of Mr. Wm. Fretton, Courthouse keeper, New Ross, also from Deputy Surveyors, 
J. H. Jones, W. Ryan, and Patrick Leary. 

In connection with this matter Mr. Jones also submitted a statement of extra duties 
which he considered had been imposed upon him by the passing of the Local Government 
Act. 

With the questions of the fixing of the Secretary’s salary, and the number and salaries 
of the permanent staff, the above applications were considered in committee, and after 3 
hours deliberation the committee agreed to the following resolution : — 

Proposed by Mr. Peacocke, seconded by Mr. Codd — “ We recommend that Mr. Webster’s 
salary, £600 a year, be continued, and that he be allowed £50 a year for a clerk and 
office. We also recommend that the salaries of the Deputy Surveyors remain as they are.” 
Minutes signed December 11th, 1899. 

Thos. H. Grattan Esmonds. 


COPY EXHIBIT “ B ” referred to in foregoing Affidavit. 


COPY LETTER, D. J. MacSheahan to Henry Webster, 

23rd November, 1899. 

“B.” Local Government Board, Dublin, 

23 rd November, 1899. 

No. 350 M.— 1899. 

Sir, — With reference to previous correspondence, relative to your salary as County 
Surveyor in Wexford County, I am directed by the Local Government Board for Ireland 
to request that you will be good enough to fill in the particulars required in the enclosed 
forms, and return them to this Office at an early date. 

I am, Sir, 

Your obedient Servant, 

D. J. MacSheahan, Assistant Secretary. 

Henry Webster, Esq. 


COPY EXHIBIT “ C ” referred to in foregoing Affidavit. 


COPY LETTER, Henry Webster to Secretary, Local Government Board, 
November 25th, 1899 

County Surveyor’s Office, 

Wexford, November 2bth, 1899. 

Re 350. 

M. 1899. 

Sir,— I beg to enclose Form No. II. (Transitory Provisions, Article 17) Local Govern- 
ment (Ireland) Act, 1899, setting forth my claim for remuneration for extra services in 
bringing the Act into operation. 

K 
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In r eply to yours of the 23rd inst., I beg to say that the Finance Committee at a meeting 
Held on 22nd inst., recommended that my salary should remain as it has been. This 
resolution will come before an adjourned meeting of the County Council on the 11th prox 
It you shall allow me I shall wait for the result of that meeting before filling up and 
forwarding Form No. I. ^ 

I am, Sir, 

Your obedient servant, 

Henry Webster, 

To the Secretary, °°' Sm ' T6y0r ' Werford 

Local Government Board, Dublin. 


COPY EXHIBIT “ D” referred to in foregoing Affidavit. 


No. 350 : M., 1899. — Miscellaneous. 

COPY LETTER, D. J. MacSheahan to H. Webster, 24th November, 1899. 

Local Government Board, Dublin, 

24-th November, 1899. 

S'E, —With reference to previous correspondence respecting your salary as county 
surveyor in the County of Wexford, I am directed by the local OovernmeSt Board 
that office ft ey “nay be mformed of the date when you were appointed to 
erilsfconvenieTci ^ tiaUto Mormati “ •». forwarJ&at your 

I am, Sir, 

Your obedient servant, 


To 


H, Webster, Esq., 

County Surveyor, 

County Surveyor’s Office, 
Wexford. 


D. J. MacSheahan, 

; Assistant Secretary. 


COPY EXHIBIT “E” inforegoing Affidavit referred to. 


COPY MINUTES, COUNTY COUNCIL MEETINC, December, 1899. 

Mr Th pl!? 1 l Wing r T!i l u° n ™ 0f ^Committee was unanimously confirmed :-Proposed by 
a vlr S seconded by Mr. Codd— “ We recommend that Mr. Webster’s salary^ of £600 
a yeai be continued, and that he be allowed £50 for a clerk and office. We also 
recommend that the salaries of the deputy surveyors remain as they are.” 


COPY EXHIBIT “ F ” in the foregoing Affidavit referred to. 


COPY LETTER, December 12th, 1899. 

County Surveyor’s Office, 

Me No. 850-M, 1899. Wexfoed, December 12th, 1899. 

ref f“ oe to the 23rd ult, I beg to inform you that at a 

^ befmn vT mm ! Ta8 resol ™ d — That m y “hay shonld remain 

"!"? ■ ■ £600 „P el ’ annum, with an allowance of £50 per annum to pay for a clerk 

and office expenses. I beg to enclose form No. 1, duly filled up. I also beg to enclose 
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a copy of a memorandum of extra dates, fee., which f submitted to the county council, 
but with regard to Item 4, (additions to existing duties), I find that the number of meetings 
of drstnct councils in the year, which at present I have to attend, is about the same as 
the number of Presentment Sessions under the Grand Jury system. On the other hand 
the number of county council meetings is much greater than the number of Grand Jurv 
meetings under the old system. y 

I may mention that I have about 2,000 miles of roads under my charge, and a number 
of important ' bridges including six with opening spans over the Rivers Slaney and 
Harrow, and the number of my assistants is only four. J 

There is a large seaboard to this county which gives a great deal of trouble, owinv to 
r | Ufflber o{ P ier3 and harbours under my charge and roads running down to strands 
and landing-places, which often are injured by storms. 

The alteration in the county bounds in the vicinity of New Ross has increased my duties 
I superintended the maintenance of the streets for the Urban Council of Enniscorthy for 
the last three months; but I resigned the superintendence on the 30th ult., owinv to the 
increase m county work. ° e 

I am, Sir, 


The Secretary, 

Local Government Board, 
Dublin. 


Your obedient servant, 

Henrt Webster, 
County Surveyor. 


COPY OF EXHIBIT “G” referred to in foregoing Affidavit. 


COPY LETTER, H. M. SWAINE to H. WEBSTER, 21st May, 1900. 

No. 26513: .1900. — County Wexford. 

Local Government Board, 

Dublin, 21st May, 1900. 

Sm— With reference to your letter of the 3rd instant, relative to your salary as 
County Surveyor in County Wexford, I am directed by the Local Government Board for 
Ireland to inform you that they have addressed the County Council on the subject. 

I am to add that if you are unable to obtain payment of the sum due to you in respect- 
of your duties as County Surveyor, you should take such steps as you may be legally 
advised. ° J 

I am, Sir, 

Your obedient Servant, 

H. Webster, Esq. H. M. Swaike, Secretary. 


COPY Oh EXHIBIT “ H ” referred to in the foregoing Affidavit. 


COPY LETTER, SECRETARY OOTJNTY COUNCIL, TO H. WEBSTER, 

June 20th, 1900. 

Counts' Council Offices, 

Court-house, Wexford, 

June 20th, 1900. 

— I beg to inform j’ou that your letter, with reference to arrears of salary, was- 
considered, by the County Council at the meeting of the 18th instant, and the Council, 
in connection therewith, passed a resolution declining to comply with the demands of the 
Local Government Board. 

The question of the balance claimed by you (£75) for bringing the Local Government 
(Ireland) Act, 1898, into operation, was again referred to the Finance Committee. 

I am. Sir, 

Your obedient Servant, 

J. W. Pigott, 

H. Webster, Esq, Secretary County Council. 
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COPY EXHIBIT “ I” referred to in foregoing Affidavit. 


COPY LETTER, H. WEBSTER TO SECRETARY LOCAL GOVERNMENT BOARD. 

County Surveyor’s Office, 

Wexford, June 20th, 1900, 

Sir, — I beg to inform you that I made yesterday to the County Council a formal 
application for the balance of my salary, viz. £200, due to the 1st April last, being the 
increase awarded by your Board. The County Council have flatly refused to pay the 
amount, and expressed their determination to fight the matter to the utmost of their 
ability, I believe there is an idea that your Board’s order with reference to my salary 
would not be upheld in a Court of Law as it is not a sealed order. 

Before I start law proceedings I would feel very much obliged if you would kindly 
state if, under the circumstances, your Board would consider the advisability of sending 
a sealed order, as I note it is proposed to send a sealed order in the case of the assistants. 


The Secretary, 

Local Government Board, Dublin. 


I am, Sir, 

Your obedient servant, 

Henry Webster, Co. Surveyor. 


The foregoing is an accurate transcript of the evidence in Webster’s case. 


7 March, 1901. 


G. Y. Dixon, 

17, Elgin-road, 


THE QUEEN v. THE LOCAL GOVERNMENT BOARD. 

(LEARY’S CASE). (2) 

COPY AFFIDAVIT OF WILLIAM HENRY S. PIGOTT, filed 10th August, 1900. 


I. William Henry Samuel Pigott, of Wexford, in the County of Wexford, Gentle- 
man, aged upwards of twenty-one years, make oath and say as follows : — 

1. I am Secretary to the County Council of the County of Wexford, and beg to refer 
to the letter from the Local Government Board to me as such Secretary, dated 29th 
August, 1899, on which, marked “ A,” I have endorsed my name previous to swearing this 
affidavit. 

2. Amongst the officers referred to in said letter is Patrick Leary, who, at the passing 
of the Local Government (Ireland) Act, 1898, was, and still is, an Assistant Surveyor in the 
County of Wexford, at a salary of £80 per annum. In accordance with the request con- 
tained in the said letter, and in response to an application by the said Patrick Leary for an 
increase of salary, the Financial Committee of the said Council, on the 22nd of November, 
1899, after full deliberation passed a resolution refusing the said application. The said 
resolution was approved by the said Council on the 11th day of December, 1899, and 
forwarded to the Local Government Board. I refer to the minutes of the said Council. 

3. On the 23rd February following, without having further communicated with the 
said Council, and without any previous knowledge on the part of the Council, the said 
Board issued the circular, on a copy of which, marked “ B,” I have endorsed my name. 
It appears from the said circular that the said Board had determined on increasing by 
uniform rate, according to class, the salary of ever} 7 assistant surveyor in Ireland, and 
that the salary of the said Patrick Leary had been raised from £80 to £150 per annum. 

4. As no communication in reference to the fixing of the said salary other than that 
referred to in the second paragraph of this affidavit was made by the said Council to the 
said Board previous to the issue of the said circular, none other having been asked for, 
the said Council believes and charges that the decision arrived at as to the said salary was 
arrived at on ex-parte information ; under these circumstances the said Council submits 
that the said decision was arrived at in manner contrary both to natural justice and to 
the method prescribed by the law, and in total disregard of the special circumstances of 
the County of Wexford. 
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5. The saicl circular and the application of the said Patrick Leary and other assistant 
surveyors for increase of salary, on a copy of which application marked “ C” I have 
endorsed my name, came only before the finance committee of the said council on the 
28th of March, 1900, when the said committee made the recommendations to the said 
council, on a copy of which marked “ D” I have endorsed by name. The said council 
adopted the recommendations at its meeting on the same day, which recommendations 
were duly forwarded to the Local Government Board on the same day. I refer to the 
minutes of the said council. 

6. The said resolution and recommendations were (as mentioned in the last paragraph) 
duly forwarded to the Local Government Board, but the only answer received by the said 
council, in reply, was a letter of the 30th April, 1900, on a copy of which marked “ F ” I 
have endorsed my name. The said reply was taken into consideration by the said council 
on the 1st May, 1900, when the resolutions were adopted, on copies of which marked 
respectively d G” and “ H” I have endorsed my name, and which having been forwarded 
to the Local Government Board were answered by the letter of the 26th of May, 1900, on 
which marked “ I ” I have endorsed my name. 

7. At a meeting of the said Council on the 18th of June, 1900, the resolution was 
passed, on a copy of which marked “ G ” 1 have endorsed my name. The only answer 
received thereto by the said Council was the letter from the said Board, dated the 6th 
July, 1900, with the sealed order dated the 5th July, 1900, therein referred to. I refer to 
the said letter and the said Order, on which marked respectively “K” and “L” I have 
endorsed my name. 

8. The said Council contends that it is apparent from the documents already referred 
to and from the facts mentioned in this affidavit that there is no reason whatever for 
increasing the salary of the said Patrick Leary as assistant surveyor, his duties as such 
not having been on the whole increased ; that it is wholly and manifestly inequitable to 
fix uniform salaries for such officers ; and that it is specially inequitable to increase the 
salary of the said Patrick Leary without having heard the views thereon of said Council. 


Sworn this 9th day of August, 1900, &c. 

This Affidavit is filed on behalf of the said County Council by R. W. Elgee, Solicitor, 
of 38, Dame-street, Dublin. 


COPY EXHIBIT “ A ” referred to in foregoing Affidavit. 


Local Government Board, Dublin, 

29 th August, 1899. 

Sir, — The Local Government Board for Ireland desire to draw the attention of the 
County Council to the terms of Section 115, Sub-section 18, of the Local Government 
(Ireland) Act, 189S, which provide that existing officers transferred under the section shall 
receive such increase or diminution of remuneration in proportion to the increase or 
diminution of their duties as the Local Government Board may determine, and that the 
County Council, with the approval of the Board, may make a special agreement with any 
of their officers in the matter. . , 

To enable them to discharge the duties thus imposed upon them, the Board will be glad 
to receive within three months from the present date a statement showing the salaries of 
the Secretary, County Surveyors, Assistant Surveyors, and other officers of the Council 
who are affected by the provisions of the sub-section referred to and who have not made 
a special agreement with the Council on the subject, together with a statement as to the 
increase or diminution of work to be taken into account in each case. 

An y observations which the Council may see fit to make respecting the claims ot 
their officers under the enactment in question, will receive full consideration on the 
part of the Board. 

I am, 

Sir, 

Your obedient Servant, 

(Signed), Thomas A. Mooney, 

Secretary. 

To 

The Secretary 

To each County Council. 
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EXHIBIT “B” in foregoing Affidavit mentioned. 


No. 29 M.— 1900. 


Local Government Board, Dublin, 

23rd February, 1900. 

Sir,— I am directed by the Local Government Board for Ireland to state that they 
have had under consideration the claims for increased remuneration for increased duties 
made to them under Section 115 (18) of the Local Government (Ireland) Act, 1898, by 
the Assistant Surveyors who have failed to come to an agreement with the County 
Councils on the matter. 

The Board have carefully considered all representations which have been received by 
them from the County Councils and their officers in response to their circular of the 
29th August upon this subject, and they have also had before them a memorandum 
prepared by the Assistant Surveyors, showing the nature of the increased duti e 
devolving upon them under the Act. 

It appears that the length of roads in Assistant Surveyors’ districts varies, except in 
a very few cases, from 200 to 500 miles, and, in considering the claims of these officers, 
the Local Government Board have come to the conclusion that the mileage in each 
Assistant’s district should be taken into consideration in determining the salary of these 
officers, but that no salary should be less than £120 a year. 

The Board have accordingly decided that the salaries of all existing Assistant Surveyors 
should be increased, and should be fixed according to the following scale in all cases 
where an agreement has not been arrived at : — 


Districts not exceeding 250 miles, £120 a year. 


270 „ 

£125 

300 „ 

£130 

325 „ 

£135 

350 „ 

£140 

375 „ 

£145 

400 „ 

£150 


The Local Government Board therefore request that the County Council, unless they 
have otherwise agreed with their Assistant Surveyors will be good enough to arrange for 
the payment of their salaries upon this scale from the 1st of April last. 

The Board are of opinion that an Assistant Surveyor’s district should not include if 
possible an extent of roads greater than 250 miles, and that under no circumstance s 
should an Assistant Surveyor be required to take charge of a district with an aggregate 
mileage exceeding 400. 

I am, 

Sir, 


To 

The Secretary 

of the County Council of Wexford. 


Your obedient Servant, 

H. M. Swaine, 

Secretary. 


COPY EXHIBIT “ C ” referred to in foregoing Affidavit. 


To the Chairman of the County Council. 

The Assistant County Surveyors of the County of Wexford respectfully ask for an 
increase of salary for the following reasons : — 

(1.) Under the Grand Jury system— owing to statutory limitation— our salary was 
wholly inadequate. 

(2.) Under the Local Government Act our work has been more than doubled. We are 
now obliged to make four full and detailed reports, instead of two, to the County 
Surveyor. 

(3.) There is a steady and continuous increase of mileage every year owing to new 
roads being put into contract. 

(4.) The abolition of magistrates’ orders. 

(5.) The cutting up of large contracts into smaller. 

(6.) The attendance at the quarterly meetings of the County Council and District 
Councils, All the above mean a considerable increase of duty and travelling expenses. 

(Signed), 

William H. Jones. 

William Ryan, Assistant Co. Surveyor. 

Patrick Leary, Do. 
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COPY EXHIBIT “ D ” referred to in foregoing Affidavit. 


COPY RECOMMENDATIONS of the Finance Committee of the 28th March, 1900. 

1. The Surveyors were aware of this condition and agreed to it when offering them- 
selves for election. We consider their present salary ample and would point out to the 
Local Government Board that there has always been considerable competition for the 
office. 

2. For the purpose of properly supervising the work of the Contractors, it was 
necessary to inspect the roads at different periods, and the duties of the Surveyor in this 
respect shows no increase now over what it was under the Grand Jury system. The 
Committee desire to point out that the Assistant Surveyors are now free from the duties 
they were obliged to perform in relation to the Urban Districts of the county heretofore. 
We have inspected their reports to the County Surveyor, and find that the extra labour 
involved in their preparation is of a small nature. 

3. We are informed by the County Surveyor that the mileage of the county has, since 
the Local Government Act came into operation, only increased to the extent. of about 
one mile in each of the four Rural Districts, and the new roads are of an unimportant 
character, 

4. The committee fail to understand how increased duties are made out under this 
head. The only change from the old system is in replacing '‘District Councillors” for 
“ Magistrates,” and this change would make rather for the convenience of the assistant 
surveyors than otherwise. 

5. As far as the committee can see, the duties of the assistant surveyors are not increased 
by this division of the contracts as the inspection remains the same in both cases. 

(j. The committee would point out that under the old system the assistant surveyors 
would have to attend as many meetings of the Baronial Sessions and Grand J ury as they 
now have meetings of the District and County Councils, and as the latter are held in 
towns the travelling expenses of the' surveyors must show a decrease. 

The Committee cannot conscientiously agree to the proposition of the Local Government 
Board and must regard any compulsion in the matter as a violation of the spirit of the 
Act, and of the terms in which Mr. Balfour introduced it to Parliament. 


COPY EXHIBIT “ F ” referred to in foregoing Affidavit. 


No. 19,713 : 1900— Co. Wexford. 

Local Government Board, 

Dublin, 30tk April , 1900. 

Sir, — The Local Government Board for Ireland have had before them the resolutions of 
the Wexford County Council of the 28th ult. and 3rd inst., on the subject of the salaries 
fixed by the Board for the County Surveyor and the Assistant Surveyors in the County, and 
in reply the Board desire to state that, if the arguments put forward by the Council in 
support of their protest against the increased salary of the County Surveyor and his 
assistants, had been furnished to the Local Government Board, last autumn when they 
invited the views of the County Council upon the claims of their officers, the Board would 
have weighed very carefully the council’s opinions before they decided upon the increased 
salaries to be allowed in these cases. 

The council did not intervene in the matter, either by supplying the Local Government 
Board with any statement of their views, or by coming to. an agreement with their officers, 
and the Board under these circumstances had only to fulfil the obligations imposed upon 
them by Sec. 115 of the Act. , 

With regard to the Council’s resolution, the Board have only co remark that while the 
Council admit that these officers have certain increased duties to perform, they never- 
theless propose to allow them no increase of salary whatever. 

The Local Government Board desire to remind the Council that these salaries are only 
payable to existing officers, and that the amount of the total additional allowances pay- 
able to all officers whose salaries have been increased by the Local Government Board, 
does not represent a charge to the ratepayers of even one farthing in the pound. 

I am, Sir, 

Your obedient Servant, 

H. M. Swain E, Secretary. 

The Secretary, 

Wexford County Council. 
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COPY EXHIBIT “ G ” referred to in the foregoing Affidavit. 


COPY RESOLUTION of the County Council of the 1st May, 1900. 

“ That our Secretary be instructed to write to the Local Government Board stating 
that the County Council had not time properly to consider the question when it first 
arose ; that in view of the large principle at stake, and of the very cogent reasons for 
agreeing to the request of the Council, and to which the Local Government Board have 
made no reply, we press the Local Government Board strongly to reconsider the 
attitude they have taken up in this case, and see if something could not be done to meet 
the views of the County Council.” 


COPY EXHIBIT “ H” referred to in the foregoing Affidavit. 


COPY RESOLUTION of the County Council, dated the 1st May, 1900. 

“ That we concur with the resolution of the Irish County Councils’ General Council, 
as follows : — Resolved, ‘ That this Council, which represents the majority of the County 
Councils of Ireland, protests against the arbitrary conduct of the Local Government 
Board in increasing the salaries of county and other officials, under the Local Government 
Act, without furnishing the Councils concerned with the evidence, or giving the 
reasons on which it has based its decisions.’ ” 


COPY EXHIBIT “I” referred to in the foregoing Affidavit. 


No. 26,257 : 1900. — Wexford County. 

Local Government Board, 

Dublin, 26th May, 1900. 

Sir, — The Local Government Board for Ireland have had before them the resolution 
adopted by the County Council of Wexford at their meeting on the 1st inst., requesting 
the Board to reconsider their action in connection with the salaries of the count} 1- 
officials, and with reference thereto I am to state that the Board regret that they are 
unable to alter their decision as conveyed in then- letter of the 30th ultimo, on the subject. 

The Board desire to point out that an opportunity was given to the County Council 
of Wexford, as well as to every Council in Ireland, of stating their views with regard to 
the salaries of their officers. 

The County Council of Wexford came to no agreement with their officers in the 
matter, and the Local Government Board had, therefore, no course open to them but to 
fix the salaries as they were required to do by Sec. 115 (18) of the Local Government 
(Ireland) Act, 1898. 

I am, Sir, 

Your obedient servant, 


The Secretary, 

Co. Council of Wexford. 


H. M. Swain e, Sec. 


COPY EXHIBIT “ G. A.” referred to in foregoing Affidavit. 


COPY RESOLUTION of the County Council of the 18th June, 1900. 

“ That we decline to comply with the demand of the Local Government Board for in- 
creased remuneration in the cases of our county and assistant surveyors no reasons having 
been advanced by the Local Government Board for increasing the salaries of these 
officers. 
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iliat the notice of this transaction received by this Council from the Local Government 
Hoard was quite insufficient, the only intimation of this proceeding being the receipt of a 
printed circular which was sent, to the Secretary of the County Council, instead of being 
sent, as it should have been, to the Chairman and every member of the Council, and in the 
extreme pressure of business connected with putting the Act into operation, and the 
efforts made by this Council to deal with the deluge of circulars which poured upon them 
last year the urgency of this matter escaped their notice. 

That, as a simple matter of equity and ordinary courtesy, the Council had a right to 
expect that a question of such importance should not have been decided by the Local 
Government Board without their taking further steps, if necessary, to ascertain the views 
°\ ~ e representatives of the ratepayers. This consideration has been admitted to weigh 
with the Local Government Board in their subsequent correspondence with this Council, 
m which they are pleased to intimate that if they had known what the true state of the 
case was when they delivered their judgment that judgment would have been different 
from what it was. 

That we protest against the monstrous increase in the salary of our County Surveyor 
by £200 a year, as we consider his previous salary was fixed at a figure which was, 
if anything, too high. 

The case of the deputies is still more unreasonable, and it is proposed by the Local 
Government Board that their remuneration should be increased 87 per cent., while their 
duties are decreased 25 per cent. 

That this Council is quite prepared to pay proper remuneration to its County Surveyor 
and Deputy Surveyors for any real increase in work in connection with the Local 
Government Act ; but for the many reasons already given in correspondence with the 
Local Government Board, and into which we do not now propose to go, and inasmuch 
as there is a question of principle involved, we are resolved in the interest of the 
ratepayers to take whatever steps may be necessary to protect their rights in this 
matter.” 


COPY EX HIBIT “ K ” in foregoing Affidavit referred to. 


No. 39,122: 1900. — County Wexford. 

Local Government Board, Dublin, 

6th July, 1900. 

SiR,— I am directed by the Local Government Board for Ireland to inform the County 
Council of Wexford that the Board have received communications from Messrs. J. P. 
Murphy, P. Leary, and W. H. Jones, assistant surveyors in the county, in which they 
state that the County Council have declined to pay them the salaries due to them according 
to the scale fixed by the Board in February last, a copy of which was sent to the council 
on the 23rd of that month. 

These assistant surveyors have represented the matter to the Local Government Board,, 
and under the circumstances the Board have issued special orders under . seal to enable 
Messrs. Murphy, Leary, and Jones to recover the amount payable to them according to 
the scale. 

Copies of these orders are enclosed, but the Board trust that the Council will not 
involve themselves in legal costs in opposing the rights to which their officers are entitled 
under Act of Parliament. The Board have suggested to these officers that they should 
defer taking proceedings pending the next meeting of the Council. 

I am. Sir, 

Your obedient servant, 

H. M. Swaine, Secretary. 


The Secretary, 

Wexford County Council. 
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COPY EXHIBIT “L” in the foregoing Affidavit referred to. 


No. 39122/1900. 

THE LOCAL GOVERNMENT BOARD FOR IRELAND. 

We, the Local Government Board for Ireland, in exercise of the powers vested in us> 
by Sub-section 18 of Section 115 of the Local Government (Ireland) Act, 1898, do hereby 
order and determine that Patrick Leary, Assistant Surveyor in the County of Wexford 
being a existing officer transferred by the said Act to the Council of the said county, is 
entitled under the above-cited sub-section of the said Act to receive, as from the 1st day 
of April, 1899, an increase of remuneration amounting to £70 per annum. 

Sealed with our seal this 5th day of July, in the year of our Lord, 1900. 

(Signed), 

H. A. Bobinsox. 

R. Bagwell. 


<LEARY’S CASE) 

COPY OF AFFIDAVIT of Sir Henry Robinson, K.C.B., 
Filed 28th September, 1900. 


L HENRY ROBINSON, K.C.B., of Haddington-terrace, Kingstown, in the County of 
Dublin, aged 21 years and upwards, make oath and say : — 

1. I am the Vice-President of the Local Government Board for Ireland, hereinafter 
called “ the Board,” and as such I am familiar with the matters hereinafter set forth, 
and I make this Affidavit on behalf of the said Board. 

2. I have read the Affidavit of W. H. G. Pigott, purporting to have been sworn on the 

9th day of August, 1900, in support of the Conditional Order made herein by this 
Honorable Court, on the 15th day of August, 1900, and duly served on the Board, and 
■J? r ®Py Affidavit, and by way of cause against the making absolute of said 

Conditional Order, and I say as follows : — 

a ffi'i ^ k? ve to re ^ er l e tfcer exhibited in the first paragraph of Mr. Pigott’s said 
Affidavit. No reply was given by the Wexford County Council to said letter, and no 
assistance whatever was given to the Board by the said County Council relative to the 
determination of the increase or diminution of the salaries payable to the existing officers 
of said Council save as appears by the minutes of proceedings and resolutions of said 
County Council hereinafter referred to. 

4. I beg leave also to refer to the minutes of proceedings and resolutions mentioned in 
the second paragraph of Mr. Pigott’s said affidavit, from which it appears that the said 
County Council on the 11th December, 1899, declined to grant any increase of salary to 
the said Assistant Surveyor, Patrick Leary, following the decision of the Finance 
Committee arrived at on the 22nd November, 1899. The said Patrick Leary was one of 

_ deputy surveyors referred to in said resolutions. 

5. The said Patrick Leary having intimated to the Board that he declined to accept 
iis said salary, and that he claimed an increase by reason of the increase of duties which 
he was bound to perform under the Local Government Act, the Board were obliged in 
pursuance of the obligation imposed upon them by said Local Government Act, to 
consider whether or not there has been any such increase of duties or any diminution 
thereot, and to determine the increase or diminution of salary accordingly. 

o. lhe claim of the said Patrick Leary and other Assistant Surveyors in said county 
toi increase of salary referred to in the fifth paragraph of Mr. Pigott’s said affidavit was 
aid before the Board, and the Board had also before them the petition or statement of 
the general body of Assistant Surveyors in Ireland, on a copy of which, marked “ A,” 

1 have endorsed my name before swearing this affidavit. 

7. t or the purpose of enabling them to discharge their duty in respect of such claims 
tor increase of salaries under the Local Government Act, the Board fully enquired 
into the effect of the said Act on the duties of existing officers generally, 
including Assistant Surveyors, all over Ireland, and in the prosecution of 
• , in( l ui i y ies Board had the assistance of highly-qualified Government 

officials who were perfectly familiar with the duties of Assistant Surveyors 
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under the Grand Jury system as well as under said Local Government Act. The 
members of the Board also by reason of their position and duties both before and after 
the passing. of the Local Government Act had ample knowledge of the work done by 
assistant surveyors under the Grand Jury system and to be done by them under said Act, 
and they had also the benefit of numerous communications on the matter with other county 
councils in Ireland. The said investigations were carried out by the Board independently 
altogether of any statements or claims made by existing officers (including assistant or 
deputy county surveyors) or by any association or body purporting to act on their 
behalf, and no statement or claim was acted upon by the Board, 6ave in so far as it 
was verified and established by actual investigations. 

8. As a result of the inquiries and investigations referred to in the last preceding 
paragraph hereof, the Board came to the conclusion that the duties of Assistant 
Surveyors generally had been necessarily increased by reason of the said Local Govern- 
ment Act, and as the duties of Assistant Surveyors are practically of a similar nature in 
each of the counties in Ireland, the Board, with infinite care and labour, and having due 
regard to the former salaries and duties of Assistant Surveyors, and the duties which 
they are now bound to perform under the Local Government Act, and the proportionate 
increase thereof, prepared a scale of remuneration which they considered would be fairly 
applicable to all Assistant Surveyors, and which would serve as a guide in fixing the 
remuneration to be henceforth paid to such officers. 

9. On the 23rd February, 1900, as stated in the second paragraph of Mr. Pigott’s 
affidavit, the Board sent to the said County Council the circular embodying said scale, 
and requested the County Council to arrange for the payment of Assistant Surveyors’ 
salaries in accordance therewith. 

10. As appears from the affidavit of Mr. Pigott, the said County Council declined to 
make any increase whatever in the salaries of their assistant Surveyors, and I refer to 
the recommendations, correspondence, and resolution on the matter set forth in the fifth 
and sixth paragraphs of said affidavit. I respectfully submit that it appears from said 
recommendations and resolutions, that the judgment of the County Council in the matter 
was mainly controlled by the feeling that the old salaries were ample, irrespective 
altogether of any increase in the duties of said officers. 

11. In addition to the general inquiries and investigations referred to in the earlier paid 
of this affidavit, the Board, after having been informed by thej said Patrick Leary that he 
declined to accept the salary resolved upon by the County Council as aforesaid, also 
investigated the particular claims of the said Patrick Leary, such investigation being 
wholly independent of any statements put forward by him or on his behalf, save in so far 
as same were verified bj r complete inquiry. As a result of this investigation, the Board 
decided that the duties of the said Patrick Leary as such Assistant Surveyor, had been 
increased by reason of the Local Government Act, and determined that his remuneration 
should be increased by the sum of £70 per annum, such increase being proportionate to 
the increase of his said duties, as determined by the Board. As the County Council 
persisted in their refusal to increase the remuneration of said Patrick Leary, either in 
accordance with the before-mentioned scale or at all, the Board issued the Sealed Order 
dated the 5th day of July, 1900, referred to in Mr. Pigott’s affidavit. 

12. It is utterly erroneous to state that the, said decision of the Board was arrived at 
on ex-parte statements or information. On the contrary, as hereinbefore stated, it was 
arrived at after complete and independent investigation by the Board, wholly irrespective 
of the statements of any interested parties, save in so far as these were verified by such 
investigation: 

13. It is also erroneous to state that said decision was arrived at in total disregard of 
the special circumstances of the County Wexford. These were fully considered by the 
Board. The districts of the Assistant Surveyors in Wexford are amongst the largest, if 
not the largest in Ireland. An Assistant in the County has charge of 450 to 500 miles 
of road (the roads under the charge of said Patrick Leary were certified to the Board 
by the County Surveyor of Wexford as being 5541 miles), and to inspect these properly 
four times a year, instead of twice as formerly, in itself and apart from all other increases 
of duty involves a very great increase both to the duties and expenses of the Assistant 
Surveyors as compared with their duties and expenses under the Grand Jury system. 

14. I further say that the several matters referred to in the aforesaid resolutions and 

minutes of said County Council, were in fact considered by the Board in determining 
whether or not there had been any increase of duties devolving upon the Assistant 
Surveyors of Wexford by reason of the said Act, and the Board are still of opinion that 
the increase of salary determined upon by them in the case of said Patrick Leary is 
equitable and fair, having regard to the increased duties which he is now bound to 
perform. ;■ ; , . 

15. I respectfully submit to this Honorable Court that the Board in determining as 
aforesaid, acted within the powers and jurisdiction conferred upon them by law in that 
behalf. 

16. Save where herein otherwise appears, I make the foregoing statements of my own 
knowledge and on the authority of the documents hereinbefore mentioned. 

Sworn before me this 26th day of September, 1900. 
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COPY EXHIBIT “A” referred to in foregoing affidavit. 


COPY EXHIBIT. 

To the Local Government Board of Ireland. 

The humble petition of the Assistant Count}' Surveyors of Ireland humbly showeth 

1. That whereas your petitioners were existing officers of the various Grand Juries in 
Ireland at the date of the passing of the Local Government (Ireland) Act, 1898, and have 
been transferred under the provisions of the said Act to be the officers of the County 
Councils of each county in Ireland. 

2. And whereas as under the Grand Juries your petitioners were in the receipt of 
salaries of only £80 per annum. 

. °- And whereas under the said Grand Jury system the said salaries could not be 
increased and were totally inadequate for the duties your petitioners were called upon to 
perforin having regard to the following facts, viz. : — 

1st. That they were not entitled to any travelling expenses, although on the 
average each of your petitioners were obliged to travel on inspection of roads, 
and making careful supervision of important buildings during construction, as 
well as attendances at sessions, an average distance amounting in many instances to 
thousands of miles per annum. 

2nd. That they were not entitled to any superannuation allowance. 

3rd. That they were not entitled to any promotion by seniority or otherwise. 

4. And whereas by reason of the duties of your petitioners under the said County 
Councils being in many cases increased fourfold, which entails almost continual travelling 
over the various districts. 

5. And whereas the said salary of £80, which was always acknowledged to be 
inadequate under the old Grand Jury system, has by reason of said increased duties 
become grossty inadequate now under present arrangements, 

6. Your petitioners pray that the salary of each shall be increased and determined by 
your Board as follows : — 

1st. In counties scheduled as first-class under the Order in Council, dated 30th 
January, 1899, shall be £200 per annum, with an annual increment of £10 for each 
year of service or has already served to £400, and in addition to this a mileage fee 
for travelling expenses together with office expenses, and stationery. 

2nd. lhat in second-class counties shall be £150 per annum, with an annual 
increment of £10 to £300, with travelling, office, and stationery expenses as above. 

3rd. That in third and fourth-class counties shall be £130 per annum, with annual 
increment of £10 to £250, with travelling, office, and stationery expenses as above. 

^ Your petitioners further pray that your Board shall make arrangements with the 
Civil Service Commissioners that county experience such as they possess shall be allowed 
to count in marks at future competitive examinations for County Surveyorships in 
Ireland, and that a certain portion of these vacancies be set apart to be competed for by 
} r our peittioners of at least three years’ standing, and that in such cases the limit of age 
shall be extended or removed if still in the employment of any County Council as an 
Assistant County Surveyor. 

8. Your petitioners further pray that provision shall be made by your Board to allow 
a number of your petitioners, who are unable to discharge these extra duties from old age 
or other causes, and who have served their various counties faithfully and well for many 
years to retire on superannuation. And the late G.tand Juries would have been very 
pleased to superannuate if it had been in their power to do so. Your petitioners trust 
your Board shall devise liberal measures whereby our older members’ Interests shall be 
fully safeguarded. 

\our petitioners, as in duty bound, shall every pray. 

Wm. Tennent Henrv, Chairman. 

J. C. Thompson, Hon. Sec. 

The foregoing is an accurate transcript of the evidence in Leary’s Case. 

G. Y. Dixon, 17, Elgin-road. 

'IthMarch, 1901. 
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IN THE HIGH COURT OF JUSTICE IN IRELAND. 
QUEEN’S BENCH DIVISION. — Crown Side. 


THE QUEEN, at the Prosecution of the COUNTY COUNCIL of the COUNTY OF 
WEXFORD, v. THE LOCAL GOVERNMENT BOARD FOR IRELAND. 

Sir, — Take notice that Counsel on behalf of the County Council of Wexford will, on 
the 27th day of October, 1900, or the first opportunity thereafter, apply to the Court for 
an Order that the Conditional Order of Certiorari herein (Webster’s Case), dated the 
15th day of August, 1900, be made absolute on the grounds therein stated and that the 
Order of the Local Government Board for Ireland therein mentioned be quashed, which 
application will be grounded on the affidavit of William Henry Samuel Pigott, the 
Secretary of the said County Council, filed the 10th day of August, 1900, the affidavit 
of Sir Henry Robinson, K.C.B., Vice-President of the said Local Government Board, filed 
the 28th day of September, 1900, the affidavit of the said William Henry Samuel Pigott, 
filed the 22nd day of October, 1900, the documents therein respectively referred to the 
nature of the case and the reasons to be offered. 

Dated this 24th day of October, 1900. 

Richard W. Elgee, 

Solicitor for the said County Council of Wexford, 
38, Dame-street, Dublin. 

To Messrs. T. T. Mecredy & Son, 

Solicitors for the Local Government Board, 

91, Merrion-square, West. 


IN THE HIGH COURT OF JUSTICE IN IRELAND.— QUEEN’S BENCH 
DIVISION.— CROWN SIDE. 

Saturday, the 1st December, 1900. 

The • Right Hon. the Lord Chief Justice. 

The Right Hon. Mr. Justice Gibson. 

The Right Hon. Mr. Justice Madden. 

The Right Hon. Mr. Justice Barton. 

THE QUEEN, at the Prosecution of the COUNTY COUNCIL OF THE COUNTY 
OF WEXFORD, v. THE LOCAL GOVERNMENT BOARD FOR IRELAND. 

Being in Crown Paper standing from 14th and 15th November, 1900, called 
on for Judgment, Wednesday, 14th November, Mi-. Clancy (with whom was Mr. Healy, 
Q.C.), of counsel for the Prosecution in the title hereof named, pursuant to notice of the 
24th October, 1900, that the Conditional Order for a writ of Certiorari herein dated 15th 
August, 1900, be made absolute notwithstanding the cause shown. Thursday, 15th 
November, Mr. Clancy heard in continuation. Mr. Ronan, Q.C. (with whom were Mr. 
Matheson, Q.c., and Chambers) of Counsel for the Local Government Board heard contra, 
and that the said Conditional Order be discharged. Mr. Matheson, Q.C., heard on the 
same side Mr. Hume, Q.C. (with whom was Mr. Battersby) heard of Counsel for Henry 
Webster, served with and showing the cause against said Conditional Ox’der. Mr. Clancy 
heard in reply. 

Whereupon : — 

Saturday, 1st. — On reading the said notice of motion the said Conditional Order — the 
affidavit of William Henry Samuel Pigott, grounding the said Conditional Order, filed 
10th August, 1900, the cause affidavit of Sir Henry Robinson, filed 28th September, 1900, 
and the affidavit in reply of William Henry Samuel Pigott, filed 22nd October, 1900, and 
the affidavit of Henl-y Webster, filed by leave on the 14th November: 

It is ordered that the cause shown be allowed, and that the said Conditional Order be, 
and the same is hereby discharged, but without costs. 

John Fox Goodman, 

Master of the Crown Office. 

N 
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WEXFORD COUNTY COUNCIL v. LOCAL 
GOVERNMENT BOARD. 


Return to an Order of the Honourable The House 
of Commons, dated the 19th of March, 1901 :—for a 


RETURN “giving the Report of the Judgment 
delivered in the Irish Court of Appeal, on Monday 
the 25th day of February last, together with the 
Affidavits on both sides, and the Letter of the Local 
Government Board referred to in the said Judgment 
with the Reply of the County Wexford County 
Council thereto.” 


(Sir Thomas Esmonds .) 


Ordered, by The House of Commons, to be Printed, 
21 si March, 1901. 


[Price 5 %d.] 


DUBLIN : Printed for His Majesty's Stationery Office, 

By Alex. THOM & CO. (L imited), 87, 88, & 89, Ab ey-s 
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